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Prosecuting  Cases  of  Sexual  Assault 


Wade  Barber  and  Pat  DeVine 


Rape  is  an  act  so  violent  and  so  humiliating  that 
the  victim  often  experiences  not  only  an  over- 
whelming fear  for  her  life  but  also  a  profound 
sense  of  powerlessness.  Much  has  been  written  about  the 
problems  of  sexual  assault  victims  who  present  themselves 
to  the  authorities,  only  to  be  confronted  with  confusing 
and  unfamiliar  patterns  of  the  hospital  and  criminal  justice 
systems.'  By  reporting,  the  victim  becomes  the  key 
witness  in  the  state's  potential  case  against  her  assailant. 
At  a  time  when  her  greatest  needs  are  for  empathy  and 
safety  and  help  in  regaining  control  in  her  life,  this  vic- 
tim fmds  that  she  and  the  crime  against  her  have  become 
public  property.  She  is  at  the  mercy  of  the  hospital,  the 
police,  the  courts,  media,  and  community  opinion.  To 
the  degree  that  the  men  and  women  she  encounters  in  these 
settings  are  insensitive  to  her  needs,  the  rape  victim  is 
assaulted  anew  by  the  institutional  process.^ 

In  1974  a  Chapel  Hill  psychiatrist  had  urged  that  a 
specially  trained  rape  crisis  team  be  formed  to  work  in 
the  emergency  room  at  North  Carolina  Memorial  Hospital 
in  Chapel  Hill:  further,  she  said,  this  team  should  be  tied 
into  a  reporting  system  with  the  local  police  department. 
This  recommendation  was  the  first  formal  step  toward 


Ms.  DeVine  is  assistant  district  attorne\  for  Judicial  District  15B.  which 
includes  Chatham  and  Orange  counties.  Mr  Barber  recentK  resigned  as  district 
attorney  for  District  158  to  enter  private  practice  in  Pittsboro. 

1.  See  especially  Elaine  Hilbemian.  VwRiipc  UVri/n  (Baltimore:  American 
Psychiatric  Association.  1976). 

2.  For  these  insights  the  authors  are  indebted  to  Mary  .Ann  Chap,  direc- 
tor of  the  Orange  County  Rape  Crisis  Center  in  Chapel  Hill.  N.C. 


linking  the  personal  care  of  the  rape  victim  with  criminal 
prosecution  of  the  offender.  With  it  came  the  formation 
of  the  Orange  County  Rape  Crisis  Center — during  a  time 
when  the  officially  reported  occurrence  of  rape  was  in- 
creasing at  a  staggering  rate  (a  320  per  cent  increase  be- 
tween 1968  and  1978.  according  to  the  Uniform  Crime 
Reports),  while  the  conviction  rate  was  the  lowest  for  all 
violent  crimes. 

In  Raleigh,  meanwhile,  statewide  attention  was 
directed  to  the  tact  that  rape  victims  were  extremely  reluc- 
tant to  report  the  assault  and  to  prosecute  the  rapist.  The 
Sexual  Assault  Task  Force  of  the  North  Carolina  Coun- 
cil on  the  Status  of  Women  undertook  a  study  entitled 
Aftemmth:  A  Report  on  Sexual  Assault  in  Nonh  Carolina^ 
to  examine  the  reasons  behind  the  victims"  decision  not 
to  report  the  crime  or  to  participate  in  the  criminal  justice 
process.  From  July  through  September  of  1977.  inter- 
viewers spoke  with  289  callers  on  two  toll-free  lines  whose 
availability  had  been  well  publicized  in  order  to  persuade 
victims  of  sexual  assaults  to  call.  The  results  of  their  work, 
published  in  1978.  indicated  that  /far— not  shame  or 
guilt— motivated  these  women  in  deciding  not  to  report 
their  rapes.  Sixty-five  per  cent  of  the  Afiennath  victims 
recalled  their  fear  of  dying  during  the  rape,  even  though 
a  weapon  was  used  in  only  38  per  cent  of  the  assaults. 
Those  interviewed  spoke  also  of  their  fear  of  public  ex- 
posure and  ridicule,  fear  of  how  they  would  be  treated 


3.  Afii'munh:  A  Repon  mi  Sexual  Assuidt  in  Nonh  Carolina  (Raleigh. 
N.C:  North  Carolina  Council  on  the  Status  of  Women.  1978). 
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in  court,  fear  of  retaliation  by  the  offender,  and  reluc- 
tance to  relive  or  retell  the  experience. 

B\'  implication  these  findings  suggested  a  more 
enlightened  approach  to  the  prosecution  of  rape  cases. 
If  a  rape  victim  is  to  initiate  and  participate  in  the  long 
process  that  culminates  in  the  trial  and  conviction  of  her 
assailant,  her  fears  must  first  be  acknowledged  and  ac- 
cepted. They  must  then  be  dealt  with  throughout  the 
system— in  hospitals,  in  law  enforcement  agencies,  in 
district  attorneys'  offices,  and  in  the  courts. 

In  1978.  the  same  year  the  Aftermath  study  was 
published,  the  district  attorney's  office  in  Judicial  District 
15-B  announced  a  new  victim-oriented  program  for 
Orange  County.  The  box  on  the  next  page  shows  the 
policies  and  procedures  that  the  district  attorney's  office 
instituted  after  consulting  with  the  North  Carolina 
Memorial  Hospital  Rape  Crisis  Team,  the  Orange  County 
Rape  Crisis  Center,  former  rape  \  ictims.  and  local  law 
enforcement  agencies. 

In  April  1978.  the  Orange  County  rape  crisis  center, 
the  hospital  rape  team,  the  local  police  departments,  and 
the  district  attorney  held  a  joint  news  conference  to  an- 
nounce this  program  to  the  community. 

Within  a  year  after  the  Orange  County  program 
began,  the  district  attorney's  Office  noted  the  following 
changes: 

Of  those  \\  ho  report,  more  \  ictims  are  willing  to  cooperate 
in  prosecuting.  Victim-D.A.  relationship  is  nov\  ex- 
cellent. Victims  are  better  prepared  to  testify,  and  the 
defense  bar  knows  it.  Rape  cases  are  investigated 
earlier  and  preparation  of  c\idence  has  improved. 
Those  who  work  in  rape  programs  have  more  con- 
fidence in  our  office  and  the  courts.  Victims  arc  ha\- 
ing  fewer  personal  problems  during  the  aftermath."' 

The  total  number  of  reported  rapes  in  Orange  Count\  in- 
dicate that  the  arrest  rate  more  than  doubled  during  the 
year  after  the  program  began.  The  conviction  rate  in- 
creased fivefold.' 

In  the  spring  of  1984  the  North  Carolina  Council  on 
the  Stiitus  of  Women  published  Tlic  Protocol  for  Assisting 
Se.xiial  Assault  Victims.^  This  project  represents  the 
volunteered  efforts  of  experts  recruited  by  the  Council 
for  a  special  Sexual  Assault  Task  Force— representatives 
from  law  enforcement  agencies,  mental  health  programs. 


medical  facilities,  district  attorneys'  offices,  and  rape  crisis 
centers. 

Each  component  of  the  Protocol — law  enforcement, 
medical  care,  and  prosecution — was  drafted  by  a  separate 
committee  of  experts  in  the  subject  covered,  yet  each 
stresses  the  need  for  cooperation  in  helping  victims  of 
sexual  assault.  Throughout,  the  volume  emphasizes  the 
interdependence  of  the  procedures. 

Part  I.  "Protocol  for  Law  Enforcement  Response  to 
Sexual  Assault  Cases,"  sets  forth  three  primary  roles  for 
law  enforcement  officers  in  these  cases:  (1)  to  protect, 
interview,  and  support  the  victim;  (2)  to  attempt  to  ap- 
prehend the  suspected  assailant;  and  (3)  to  gather  evidence 
in  order  to  make  prosecution  possible.  Law  enforcement 
personnel  are  reminded  that  w  ithout  a  cooperative,  stable 
victim,  there  is  no  case:  "A  sympathetic  and  supportive 
attitude  displayed  by  the  officer  will  instill  trust  in  the 
\  ictim.  overcome  her  feelings  of  shame  and  embarrass- 
ment, and  greatly  facilitate  the  evidence  and  information- 
gathering  process  as  well  as  produce  a  stronger  case  for 
court."  {Protocol  A-5.)  If  law  enforcement  officers  are 
to  play  their  proper  role  in  these  cases,  they  must  remain 
objective  and  nonjudgmental.  Theirs  is  the  responsibili- 
ty of  investigating  the  case  thoroughly:  the  courts  will 
judge  the  guilt  or  innocence  of  the  accused. 

The  Task  Force  outlined  the  proper  procedures  for 
the  police  dispatcher  who  takes  incoming  calls,  quite 
possibly  the  tlrst  person  a  rape  victim  speaks  to  after  an 
assault.  Because  the  victim  is  in  crisis  and  may  not  be 
thinking  rationally,  the  dispatcher's  ability  to  listen  well 
and  respond  appropriately  can  often  be  crucial  to  her  well- 
being  and  any  success  in  prosecuting  her  case.  Is  she  safe? 
Can  she  describe  the  perpetrator?  She  should  be  cautioned 
not  to  wash,  douche,  change  clothes,  or  touch  anything 
from  which  evidence  may  be  collected.  If  she  is  unwill- 
ing to  give  her  name  or  unsure  about  whether  she  will 
prosecute,  does  she  know  ( 1)  that  she  can  make  a  "blind" 
report,  (2)  that  she  should  seek  medical  attention.  (3)  that 
evidence  can  be  gathered  and  preserved  for  use  in  case 
she  laterdecides  togotocourt.  and  (4)  that  the  state  will 
pay  for  her  treatment  if  she  reports  the  rape?'' 

The  patrol  officer  w  ho  answers  the  call  should  en- 
sure the  victim's  immediate  safety,  comfort,  and  securi- 
ty and  should  confine  questioning  to  the  identity  of  the 
assailant. 


4.  Wadc  Barber,  Jr. .  and  Ellen  Scouten.  "Rape  Victims:  Program  to  Iin- 
courage  Reporting  and  Prosecution  of  Rape  in  Orange  County.  North  Carolina" 
(unpublished  paper.  1978). 

?.  SethTruit.  "Evaluation  ofthe  Orange  Count)  Rape  Program  '  (master's 
thesis.  Duke  Unl\ersit\.  1979). 

6.  Pwtocol  for  Assisting  Sexual  Assaiih  Victims  (Raleigh.  N.C. :  North 
Carolina  Council  on  the  Status  of  Women.  1984). 


7.  A  state-funded  Assistance  Program  for  Victims  of  Rape  and  Sex  Of- 
fenses makes  direct  payment  to  ambulance,  mental  health,  and  other  service 
providers  in  cases  in  which  the  victim  reports  the  offense  sviihin  seventy-two 
hours  after  it  occurred.  .A  "blind"  report  w  ill  qualifi  a  victim  for  this  finan- 
cial assistance. 
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ORANGE  COUNTY  (DISTRICT  15-B)  DISTRICT  ATTORNEY'S 

POLICIES  AND  PROCEDURES 
REGARDING  SEXUAL  ASSAULT  CASES 


1.  Blind  Reports.  A  victim  may  report  a  sexual 
assault  to  any  local  law  enforcement  department 
without  divulging  her  name. 

2 .  Emergenq,>  Room  Procedures.  Impress  upon 
law  enforcement  officers.  Rape  Crisis  volunteers,  and 
magistrates  that  a  person  who  has  just  been  raped 
should  go  immediately  to  the  Emergency  Room  at 
North  Carolina  Memorial  Hospital  for  treatment  and 
gathering  of  medical  evidence. 

a.  Obtain  and  Preserx'e  Evidence.  The 
emergency  room  rape  staff  follows  an  approved 
checklist  of  procedures  to  gather  and  preserve 
evidence.  The  local  police  have  provided  "rape  kits'" 
(commercially  available)  to  the  hospital.  The  nurses 
and  doctors  take  careful  notes  concerning  the  pro- 
cedures and  the  results  that  come  from  them. 

b.  Prepare  Victim.  After  the  victim  is 
medically  examined  and  treated,  a  psychiatrist  ex- 
amines her  and  advises  her  of  our  concern  and  helps 
develop  a  positive  attitude  toward  prosecution.  Also, 
she  is  advised  that  a  woman  attorney  with  the  D.A.'s 
office  is  available  to  discuss  court  proceedings. 

3.  Rape  Prevention  Officers.  Each  law  enforce- 
ment agency  has  a  trained  officer  who  is  sensitive  to 
the  victim's  needs.  He  or  she  also  helps  educate  the 
public  about  rape  and  consideration  for  the  victims. 

4.  Female  Assistant  District  Attorney  Gives  Vic- 
tims Personal  Attention.  She  has  primary  respon- 
sibility for  rape  victims  and  does  the  following: 

a.  Is  available  24  hours  a  day  to  interview  and 
consult  victims  about  prosecution. 

b.  Has  personal  contact  with  the  Hospital,  the 
Rape  Crisis  Center,  and  police  officers  to  coordinate 
treatment  of  the  victim  and  investigation  of  the  case. 

c.  Protects  victim  from  unnecessary  inter- 
views and  court  appearances. 

d.  Advises  victims  at  least  weekly  as  to  the 
status  of  the  case— i.e.,  whether  the  defendant  is  still 
at  large,  has  been  arrested,  or  is  out  on  bond: 
schedule  of  court  appearances,  plea.  etc.  If  the  case 
is  too  weak  for  successful  pro.secution.  the  assistant 
district  attorney  explains  to  the  victim  the  reasons  for 
not  prosecuting. 


e.  Makes  sure  that  the  victim  receives 
available  assistance  to  secure  counseling,  in  moving, 
or  for  other  needs. 

f.  Prepares  the  victim  for  court  appearances 
and  depositions. 

g.  Explains  court  procedures  to  the  victim, 
h.  Makes  certain  that  the  victim  is  accom- 
panied in  the  courtroom. 

5.  Victims  Not  Routinely  Subpoenaed.  The  clerk 
should  not  issue  subpoenas  for  rape  victims.  The 
prosecutor  personally  advises  the  victim  when  to  be 
in  court. 

6.  Depositions  of  Victims  in  Lieu  of  Preliminary 
Hearings.  If  the  victim  prefers  not  to  testify  in  open 
court  or  if  the  district  attorney  wishes  to  keep  her 
full  name,  address,  and  place  of  work  out  of  the 
press,  we  encourage  the  defense  attorney  to  take  a 
deposition  of  the  victim  in  lieu  of  a  preliminary  hear- 
ing. We  make  it  clear  that  if  he  is  unreasonable  or 
abusive,  we  will  stop  the  deposition  and  take  the  case 
to  the  grand  jury  without  a  preliminary  hearing. 

7.  Victims  Not  Subpoenaed  to  Grand  Jury.  We  do 
not  require  rape  victims  to  testify  before  the  grand 
jury.  As  with  all  other  felonies,  the  investigating  of- 
ficer presents  the  facts  to  the  grand  jury. 

8.  Discourage  Publicity  of  Victims '  Identity. 
Together  with  the  Rape  Crisis  Center  and  police 
agencies,  we  ask  the  news  media  not  to  publicize  the 
name,  address,  and  work  location  of  a  rape  victim 
unless  the  case  is  tried.  We  do  not  place  any 
references  to  the  victim's  address  or  occupation  in 
the  court  files.  We  use  only  an  initial  and  last  name 
on  warrants;  on  arrest,  we  furnish  the  defendant  and 
his  attorney  with  complete  identity  by  voluntary 
discovery. 

9.  Rape  Cases  Are  a  Priority  in  Tliis  District. 
They  are  to  be  moved  through  the  system  with  as  few 
delays  and  continuances  as  possible. 

10.  Tl\e  defendant's  attorney  is  requested  not  to 
contact  the  victim.  We  advise  the  victim  that  she  is 
not  required  to  talk  to  the  attorney  or  anyone  on  his 
staff  about  the  case. 
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A  fair  number  of  studies  indicate  that  the  suffering  of  a  rape  victim  is 
increased  by  events  that  take  place  after  the  rape.  Unsympathetic  and  indif- 
ferent police  handling  of  the  rape  victim  is  one  source  of  this  suffering. 
Those  of  us  in  law  enforcement  have  gone  to  great  lengths  to  reduce  that 
problem.  Another  source  is  publicity.  Rape  victims  undergo  an  ordeal  from 
the  public  after  a  news  story  is  published.  Crank  phone  calls  are  part  of 
that  ordeal. 

This  ordeal  of  events  after  a  rape  is  well  known.  Many  rape  victims 
refuse  to  report  the  rape  because  of  it.  If  a  rape  is  not  reported,  the  chance 
of  apprehension  goes  down.  A  rapist  is  free  to  walk  the  street  and  rape 
again.  We  are  quite  convinced  that  our  best  method  for  reducing  rapes  is  to 
increase  the  willingness  of  rape  victims  to  cooperate  with  the  police.  This  is 
our  job  and  responsibility  to  the  people  of  this  community. 


A.  Sid  Herje.  Chief  of  Police 
Carrboro,  N.C.  1981 


There  should  be  only  one  officer  responsible  for  in- 
terviewing and  supporting  the  \ictim  througout  the  in- 
vestigation and  court  process.  The  Protocol  makes  some 
recommendations  to  assist  this  officer  in  obtaining 
necessarv'  information  and  in  following  correct  procedures 
while  gathering  and  preserving  the  evidence.  An  in- 
vestigation goes  best  w  hen  the  victim's  need  for  privacy 
and  security  ha\'e  been  taken  care  of  and  her  needs  for 
emotional  support,  companionship,  and  counseling  are 
being  met.  To  serve  these  needs,  an  investigator  may  look 
to  the  resources  and  personnel  of  the  local  rape  crisis 
center,  if  one  exists.  The  law  enforcement  officers  should 
seek  to  establish  a  good  working  relationship  with  the 
center  or  with  mental  health  agency  personnel,  who  may 
offer  a  number  of  services,  including  24-hour  crisis  lines, 
short-  and  long-term  counseling,  and— in  some  cases — 
transportation,  child  care,  and  emergency  housing.  A  vic- 
tim who  is  supported  emotionally  is  more  likely  to  bear 
up  under  the  stress  of  the  investigation,  to  go  through  with 
the  prosecution,  and  to  be  a  good  witness  in  court. 

Part  II.  "Protocol  for  Medical  Management  of  Sex- 
ual Assault  Victims."  stresses  the  extreme  importance  of 
the  medical  findings  in  successful  prosecution  of  rape 
cases,  noting  that  because  of  the  nature  of  the  crime,  the 
manner  in  which  the  medical  examination  is  performed 
strongly  affects  the  victim's  well-being.  The  purpose  of 
the  medical  examination,  therefore,  is  to  provide  physical 


and  emotional  care  to  the  rape  victim  in  an  environment 
of  safety,  empathy,  and  confidentiality.  At  the  same  time, 
medical  personnel  will  be  obtaining  specimens  for  possi- 
ble later  use  as  evidence  in  the  legal  process,  preserving 
and  marking  it  in  such  a  way  as  to  ensure  its  admissibili- 
ty under  the  laws  of  evidence  if  the  case  comes  to  trial. 
This  section  of  the  Protocol  sets  out  these  procedures  for 
doctors  and  nurses  who  deal  with  cases  of  sexual  assault, 
and  it  offers  further  suggestions  for  effective  court  ap- 
pearances by  medical  personnel.  These  professionals  are 
strongly  encouraged  to  participate  in  the  training  of  rape 
crisis  volunteers  and  law  enforcement  officers  and  to  help 
in  educating  their  communities  about  rape.  An  informed 
community  is  an  essential  ingredient  in  the  improved  treat- 
ment of  rape  \  ictims  and  in  preventing  rape. 

In  developing  Part  III.  "Protocol  for  the  Prosecu- 
tion of  Sexual  Assault  Cases."  the  Task  Force  followed 
the  Orange  County  model,  formulating  prosecution 
policies  and  procedures  designed  to  prevent  further 
traumatizing  of  the  rape  victim  by  the  criminal  justice 
system.  The  recommendations  in  Part  III  for  safeguard- 
ing the  \  ictim's  identity  and  privacy  extend  to  draw  ing 
the  warrant,  to  newspaper  publicity,  and  to  subpoenaing 
the  victim.  Court  appearances  by  the  victim  are  to  be  kept 
to  a  minimum,  carefully  scheduled,  and  explained  to  her 
well  in  advance.  The  statewide  Protocol  makes  certain 
additional  recommendations:  Cases  that  have  concurrent 
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"/n  the  time  since  you  came  into  my  life,  there  has  not  been  a  day  I 
have  not  thought  about  it.  Do  you  realize  what  you  have  done?  You  have 
terrified  me  forever  and  changed  my  life  forever.  I  was  asleep  in  my  own 
bed  in  my  own  home — the  place  a  person  should  be  safe.  What  you  have 
done  is  to  convince  me  that  I  will  never  be  safe  again. 

"/  can  protect  my  home,  I  can  protect  my  daughter,  but  I  will  never  be 
truly  safe.  There  is  no  such  thing  as  safety.  Maybe  that  is  the  hardest 
lesson  to  learn.  I  have  no  control  over  my  life.  I  had  no  control  over  you; 
you  chose  my  home  at  random,  and  now  I  will  never  be  safe  again." 


Letter  to  the  Rapists 

Greensboro  Record 
12  November  1981 


jurisdiction  (for  example,  in  which  a  victim  was  kidnapped 
from  one  county  and  raped  in  another)  should  be  con- 
solidated io  spare  the  victim  the  added  stress  of  multiple 
trials.  Further,  the  prosecutor  should  consider  the  mat- 
ter of  restitution  to  the  victim  during  the  sentencing  phase 
of  a  sexual  assault  case.  A  defendant  may  be  ordered  both 
to  reimburse  a  sexual  assault  victim  for  medical  expenses 
not  covered  by  insurance  or  by  the  state's  Victim 
Assistance  Program  and  to  compensate  her  for  lost  wages 
and  other  out-of-pocket  expenses.  In  addition,  the  defen- 
dant can  be  ordered  to  reimburse  the  state  for  moneys 
spent  through  the  victim  assistance  program. 

Prosecutors  are  also  encouraged  to  consider  offer- 
ing the  victim  an  opportunity  to  testify  just  before  the  final 
sentencing  if  she  wishes.  She  can  here  be  afforded  the 
chance  to  present  a  "victim  impact  statement."  closing 
remarks  summarizing  for  the  court  what  has  happened 
to  her  as  a  result  of  this  crime.  Such  testimony  enhances 
the  victim's  involvement  in  the  disposition  of  the  case  and 
aids  the  judge  in  appropriate  sentencing. 

The  Protocol  contains  appendices,  which  include 


notes  on  the  legal  elements  of  rape  with  relevant  statutes, 
a  copy  of  the  Third  Party  Anonymous  Rape  Report  (for 
"blind"  reports),  the  text  of  the  statutory  authorization 
for  the  Victim  Assistance  Program,  guidelines  for  col- 
lecting evidence  from  victims  of  sexual  assault,  a  sam- 
ple form  for  the  hospital's  use  in  recording  data  when  it 
treats  the  victim,  and  a  sample  consent  form  for  the  vic- 
tim's signature  in  the  gathering  of  evidence. 

A  prosecution  policy  to  ensure  sensitivity  to  the  vic- 
tim's needs  and  feelings  is  needed  not  only  to  enable  her 
to  be  a  more  effective  witness  but  also  to  encourage  more 
reporting  of  sexual  assaults  to  law  enforcement  agencies. 
The  public  should  be  aware  that  these  policies  exist,  and 
it  should  be  confident  that  this  class  of  case  and  this  kind 
of  victim  will  be  handled  properly  by  the  criminal  justice 
system.  Those  who  recall  the  deep  concerns,  fears,  and 
frustrations  often  years  ago— when  a  rape  victim  entrusted 
herself  and  her  case  to  the  criminal  justice  system  at  her 
own  peril— now  have  assurances,  made  tangible  by  the 
new  Protocol,  that  across  the  state  of  North  Carolina  their 
hopes  for  improvement  are  at  last  being  realized.  (J* 
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"Instream  flow  protection"  is  the  name  given  to  a  varie- 
ty of  governmental  measures  designed  to  maintain  cer- 
tain minimum  flows  in  rivers  and  streams.  Commonly, 
these  measures  take  the  form  of  requirements  that 
streamflows  be  maintained  at  levels  that  will  sustain  fish 
life,  preserve  habitat  for  game  or  fish,  or  ensure  a  cer- 
tain water  quality.  These  requirements  may  be  contained, 
tor  example,  in  a  state  statute  or  regulation,  a  state  per- 
mit to  construct  or  modify  a  dam,  or  a  license  issued  by 
the  Federal  Energy  Regulatory  Commission  to  install  a 
project  for  generating  water  power.  Limited  protection 
of  instream  flows  also  may  be  available  at  common  law. 

Similar  measures  have  been  adopted  by  some  state 
and  local  governments  to  maintain  minimum  lake  levels 
tor  the  benefit  of  water  recreationists  and  lakeshore  owners 
or  to  sustain  wildlife  habitat.  Laws  to  protect  lake  levels 
are  common  in  the  states  bordering  the  Great  Lakes. 

This  article  reviews  and  evaluates  the  forms  of  legal 
protection  that  are  available  to  maintain  instream  flows 
and  lake  levels  in  the  common  law  and  by  statute.  It 
describes  existing  common  law  and  statutory  provisions 
in  the  southeastern  states,  examines  the  law  of  the  Great 
Lakes  states,  and  considers  federal  law  and  programs. 
Finally,  it  presents  a  series  of  options  for  consideration 
by  the  southeastern  states. 

Common  law  protection 

By  tradition,  at  common  law  the  southeastern  states 
follow  the  riparian  doctrine  of  water  rights  in  natural 
streams.  Although  water-use  permit  statutes  have  recently 


been  enacted  in  some  southeastern  states,  the  riparian  doc- 
trine remains  essentially  the  only  surface  water  alloca- 
tion law  in  several  of  these  states. 

The  earliest  decisions  of  American  courts  concern- 
ing riparian  rights  obligated  every  owner  of  riparian  land 
(that  is,  of  land  abutting  a  stream)  to  allow  the  stream 
to  flow  by  his  land  substantially  unchanged  in  quantity 
and  quality.  This  version  of  riparian  rights  was  known 
as  the  "natural  flow"  doctrine,  and  it  had  an  obvious  built- 
in  bias  favoring  the  maintenance  of  instream  flows. 

Over  a  period  of  many  years,  as  population  grew  and 
industry  developed,  the  natural-flow  doctrine  largely 
outlived  its  usefulness  and  was  displaced  in  typical  judicial 
decisions  by  a  "reasonable  use"  rule.  Under  this  latter- 
day  version  of  the  rule,  each  riparian  owner  is  entitled 
to  make  a  reasonable  use  of  the  stream  to  which  his  prop- 
erty is  riparian,  so  long  as  his  use  does  not  appreciably 
or  materially  diminish  the  streamflow  or  impair  the 
stream's  quality  to  the  injury  of  other  riparian  owners. 
The  rights  of  all  riparian  owners  up  and  down  a  stream 
are  mutual  and  correlative;  these  rights  are  judged  in 
reference  to  one  another  and  in  the  context  of  the  par- 
ticular stream's  characteristics.  As  the  years  go  by,  it  has 
become  increasingly  difficult  to  predict  with  any  certainty 
the  outcome  of  lawsuits  over  riparian  rights. 

Even  the  modern  "reasonable  use"  version  of 
riparian  rights  should  give  some  protection  to  instream 
values,  since  anv  substantial  withdrawal  of  water  from 
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a  stream  subjects  a  water  user  to  potential  liability.  But 
it  is  not  clear  that  the  groups  most  interested  in  instream 
values,  such  as  recreationists  and  environmental  groups. 
would  have  standing  to  sue  in  most  state  courts  to  protect 
their  interests,  unless  they  happen  to  invn  ad\ersely  af- 
fected riparian  land.'  In  addition,  the  risks  and  costs  of 
water-rights  litigation  ha\e  probably  deterred  many  water- 
rights  suits  in  riparian  jurisdictions  even  where  standing 
was  no  barrier.  So.  in  practice,  the  protection  afforded 
to  instream  values  by  the  riparian  doctrine  may  be  illusory. 
The  Federal  Interagency  Task  Force  on  Instream 
Flows  summed  up  the  shortcomings  of  the  riparian-rights 
doctrine  as  a  practical  vehicle  for  protecting  instream 
flows; 

The  major  drawback  to  effective  implementation  of 
instream-flow  requirements  under  the  riparian  system 
is  the  lack  of  an  administrative  mechanism  for  resolv- 
ing conflicts  between  water  users.  Costly  and  pro- 
tracted private  litigation  would  be  needed  to  deter- 
mine the  conflicting  claims  of  riparian  owners  on  a 
stream.  Each  time  a  new  riparian  use  is  commenced, 
further  litigation  might  be  necessary  to  resolve  claims 
involving  diminished  streamflow.- 

One  further  source  of  common  law  protection  for 
instream  values  may  lie  in  the  so-called  "public  trust" 
in  navigable  waters  and  associated  lands.  The  public  trust 
concept  can  be  used  both  as  a  basis  for  a  state  to  challenge 
abuses  of  navigable  waters  and  as  a  source  of  constitu- 
tional authority  to  justify  legislation  protecting  navigable 
waters.  A  good  example  of  such  legislation  is  the  Michigan 
statute  that  authorizes  citizen  suits  to  protect  the  environ- 
ment by  using  the  "public  trust"  as  a  general  standard 
for  decisions  in  such  suits.  ^  One  unsettled  area  in  public 
trust  litigation  in  some  southeastern  states  is  whether  the 
doctrine  applies  to  inland  as  well  as  coastal  navigable 
waters. 

The  question  arises  as  to  whether  protection  of  the 
public  trust  doctrine  could  be  extended  to  cover,  for  ex- 
ample, streamflows  for  aesthetic  and  environmental  pur- 
poses. North  Carolina  cases  have  primarily  dealt  with 
the  public  rights  of  fishing,  hunting,  and  navigation  and 
the  determination  of  title  to  such  lands. "'  However,  a  look 
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at  other  jurisdictions  reveals  that  the  doctrine  has  been 
flexible,  expanding  and  contracting  to  meet  perceived 
needs,  uses,  and  changes. '  In  the  1976  North  Dakota  case 
of  United  Plainsmen  Assoc,  v.  North  Dakota  State  Water 
Conservation  Commission,^  the  court  rejected  the  posi- 
tion that  the  public  trust  doctrine  is  limited  to  conveyances 
of  real  property  and  held  that  the  doctrine  required  the 
state  engineer,  in  reviewing  applications  for  appropria- 
tion of  water,  to  determine  the  potential  effect  of  a  water 
allocation  on  water  supplies  and  future  water  needs. 
(Parenthetically,  if  a  state  with  no  coastal  shoreline- 
like  North  Dakota— can  validly  apply  the  public  trust  doc- 
trine to  its  waters,  then  it  should  be  possible  conceptual- 
ly for  a  state  with  coastal  and  inland  waters— like  North 
Carolina— to  extend  the  public  trust  concept  to  its  inland 
waters.)  In  the  1972  New  Jersey  case  of  Neptune  City  v. 
Avon-by-the  Sea  J  the  court  extended  the  public  trust  doc- 
trine to  protect  the  public's  right  to  swimming  and  other 
recreational  interests  along  the  shoreline  by  invalidating 
a  discriminatory  fee  against  nonresident  users  of  a  public 
beach  area,  noting  that  the  public  trust  doctrine  is  not 
a  fixed  or  static  doctrine  but  may  be  used  to  protect  the 
common  interests  of  a  state's  citizens.  In  a  related  develop- 
ment involving  riparian  owners,*  the  Fourth  Circuit  Court 
of  Appeals  recently  noted  that  North  Carolina  law 
recognizes  that  a  riparian  owner  is  entitled  to  the 
agricultural,  recreational,  and  scenic  use  and  enjoyment 
of  a  stream  bordering  his  land,  subject  to  the  reasonable 
use  rights  of  upstream  riparians.  Although  this  diversity 
lawsuit  (the  product  of  a  series  of  fishkills  on  the  Yadkin 
River)  did  not  directly  involve  public  trust  rights  and  is 
not  a  definitive  statement  of  North  Carolina  law,  it  could 
be  cited  as  consistent  with  an  expansive  public  trust 
concept. 

In  summary: 
—The  common  law  doctrine  of  riparian  rights  is  essen- 
tially the  only  water  allocation  law  pertinent  to  instream 
flows  in  much  of  the  Southeast. 
—While  the  riparian  doctrine  theoretically  may  be  com- 
patible with  instream  flow  values,  in  practice  it  has  many 
shortcomings  as  a  vehicle  for  protecting  instream  flows. 
— Some  of  these  shortcomings  may  be  correctable  by 
legislation  that  fills  gaps  in  the  riparian  doctrine: 

a.  By  statutorily  extending  the  public  trust  doctrine 
to  inland  waters  that  are  navioable-in-fact:  and 
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b.  By  legislatively  giving  persons  interested  in  pro- 
tecting instream  values  standing  to  sue  in  state  court. 
— Other  shortcomings  may  require  more  than  retlnements 
of  the  riparian  doctrine:  they  may  need  remedies  and  solu- 
tions that  are  summarized  in  the  final  section  of  this  article. 

Legislation  in  southeastern  states 

No  southeastern  state,  possibly  except  Florida,  has 
enacted  comprehensive  or  extensive  statutory  protection 
for  instream  or  minimum  streamflows  or  lake  levels.  Col- 
lectively, however,  the  states  of  the  region  have  legislated 
a  substantial  body  of  public  policy  that  supports  the  pro- 
tection of  instream  or  minimum  flows  and  lake  levels. 
These  laws  would  serve  as  a  useful  initial  checklist  for 
legislative  programs  in  states  that  wish  to  strengthen  and 
upgrade  the  protection  of  instream  flows  within  their 
borders. 

Several  kinds  of  statutory  protection  for  instream 
flows  and  lake  levels  have  been  enacted  in  one  or  more 
southeastern  states. 

Minimum  flow  levels  established  by  state  agency 
or  district.  Florida  for  many  years  has  authorized  its 
department  of  environmental  regulation  (and  predecessor 
agencies)  to  establish  minimum  instream  flows  and  levels 
of  other  surface  waters.  Similar  powers  may  be  delegated 
by  the  department  to  the  state's  water  management 
districts.  The  levels  are  set  at  the  limit  at  which  further 
withdrawals  would  significantly  harm  the  area's  ecology 
(in  the  case  of  streamflows)  or  water  resources  (in  any 
case).' 

State  policy.  Virginia  legislation  directs  the  State 
Water  Control  Board,  in  formulating  state  water  resources 
policy,  to  take  into  consideration  the  policy  of  maintain- 
ing sufficient  streamflows  to  support  aquatic  life  and  to 
minimize  pollution,  among  other  things. '°  Similar  but 
broader  statutory  policy  statements  concerning  water  con- 
servation can  be  found  in  a  number  of  states. 

Legislation  enacted  for  other  purposes 

At  least  six  southeastern  states  (Georgia,  Maryland, 
North  and  South  Carolina,  Tennessee,  and  Virginia)  have 
enacted  scenic  or  wild  and  scenic  rivers  laws. ' '  Although 
not  all  of  these  laws  address  the  instream-flow  issue,  some 
are  calculated  to  preserve  the  natural  flows  of  a  stream 


designated  as  a  "scenic  river"  from  most  or  all  signifi- 
cant withdrawals  or  modifications.  For  example,  the  North 
Carolina  statute  provides  that  water  flow  "shall  be  suffi- 
cient to  assure  a  continuous  flow  and  shall  not  be  sub- 
jected to  substantially  altering  the  natural  ecology  of  the 
stream."'- 

Most  of  the  statutes  contain  language  that  prohibits 
or  limits  construction  of  dams  in  stream  segments 
designated  as  scenic  rivers.  Similar  protections  are  built 
into  the  Tennessee  statutes.  '^  Even  more  explicit  protec- 
tion would  be  given  to  instream  flows  by  the  language 
of  a  model  bill  proposed  for  Tennessee:  "The  free-flowing 
character  of  scenic  waters  shall  be  maintained  by 
establishing  an  instream  flow  which  is  necessary  to  main- 
tain recreation,  fish,  and  wildlife  uses  at  all  times  of  the 
year."''* 

Dam  safety  laws.  Laws  regulating  the  safety  of  the 
design,  constmction,  and  operation  of  dams  have  been 
enacted  by  a  number  of  states  in  the  Southeast"  and 
elsewhere,  as  well  as  by  Congress.  The  North  Carolina 
Dam  Safety  Law  goes  a  step  further  and  requires  that  all 
dams  subject  to  the  law  maintain  minimum  streamflows 
necessary  to  sustain  stream  classifications  and  water- 
quality  standards.'*  Federally  owned,  subsidized,  and 
licensed  dams  are  exempt  from  the  law,  as  are  certain  small 
dams.  Maryland  has  a  statute  separate  from  its  dam  safety 
law  that  requires  owners  of  water-power  dams  to  assure 
the  release  of  sufficient  water  to  maintain  both  water  quali- 
ty and  aquatic  habitat  below  the  dam.  ''^  A  Virginia  statute 
concerning  impoundment  of  diffused  surface  waters  and 
flood  waters  provides  that,  under  specified  conditions, 
the  state  circuit  courts  may  authorize  impoundment  of 
floodwaters  by  riparian  owners:  one  condition  is  that  when 
streamflows  are  less  than  average,  release  must  be  at  least 
as  great  as  the  inflow  to  the  impoundment.'^ 

Small-watershed  laws.  In  most  if  not  all  states, 
watershed  improvement  or  "small  watershed"  programs 
are  carried  out  by  or  in  coordination  with  soil  and  water 
conservation  districts.  The  main  objectives  of  these  pro- 
grams are  to  assist  farmers  with  minor  agricultural 
flooding  and  to  develop  water  sources  for  irrigation  and 
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other  purposes  through  construction  of  small  impound- 
ments. The  North  Carolina  small-watershed  enabling  law 
explicitly  provides  for  some  assurance  that  downstream 
flows  below  those  impoundments  will  be  maintained  by 
allowing  project  work  plans  to  be  approved  by  the  State 
Soil  and  Water  Conservation  Commission  only  if  they 
show  that  a  structure  will  not  appreciably  diminish  the 
flow  of  useful  water  downstream  in  critical  periods.''^ 

Water-use  permit  laws.  The  water-use  permit  laws 
of  the  southeastern  states  are  obvious  candidates  as  possi- 
ble vehicles  for  implementing  instream  flow  protection 
policy.  The  Florida  permit  statute  might  be  applied  in  con- 
junction with  the  powers  as  to  minimum  tlow  level  that 
were  previously  noted. ^^  Under  that  statute,  permits  to 
use  certain  waters  may  be  denied  in  order  to  protect  tlsh. 
wildlife,  public  health,  public  safety,  and  existing  uses 
that  are  not  contrary  to  the  public  interest.  Also,  local 
governments  apparently  may  adopt  ordinances  prohibiting 
diversions  of  water. 

The  Georgia  water-use  permit  statute-^'  authorizes 
the  establishment  of  standards  governing  competing  ap- 
plications for  withdrawals  or  impoundments;  that  provi- 
sion might  be  interpreted  as  encompassing  instream  flow 
protection,  but  more  explicit  language  would  be  helpful. 
The  broad  Maryland  statutory  standards  provide  a 
somewhat  more  secure  basis  for  a  policy  to  protect  in- 
stream flow,  although  exemptions  for  farm  use.  domestic 
use,  and  many  municipal  systems  limit  their  effectiveness. 
Applicants  must  satisfy  the  agency  that  issuance  of  a  per- 
mit will  not  "violate  the  state's  water  quality  standards 
or  jeopardize  its  natural  resources."^^  North  Carolina's 
capacity-use-areas  law  might  provide  a  basis  for  ad- 
ministrative action  in  the  name  of  protecting  against 
"unreasonable  adverse  effects"  from  a  regulated  water 
use  or  other  water  uses,  "including  public  use."'^^ 
However,  the  statute  now  has  very  limited  territorial  ap- 
plication, and  its  legal  implications  for  use  of  surface  water 
are  uncertain.^'* 

Impoundment  laws.  The  possible  significance  of 
the  Virginia  statute  concerning  impoundment  of  flood- 
waters  has  already  been  mentioned.-'  A  North  Carolina 
statute  concerning  rights  to  withdraw  excess  water  that 
is  attributable  to  an  impoundment  contains  a  provision 
safeguarding  normal  streamflows  that  would  prevail  in 


19.  N.C.  Gen.  Stat.  S  139-35(c). 

20.  Fla.  Stat.  Ann.  §  363.216  etseq. .  especially  §S  373,219  and  373.223. 
See  also  the  text  with  note  2.  supra. 

21.  Ga.  Code  Ann.  S  17-510.1, 

22.  Md.  Nat.  Res.  Code  Ann.  §  8-802(a). 

23.  N.C.  Gen.  Stat.  §§  143-21.5.14  and  ,1.5, 

24.  N.C.  Gen.  Stat.  §  143-215.22. 

25.  See  the  text  with  note  18,  supra. 


the  absence  of  an  impoundment.  It  also  authorizes  the 
State  Environmental  Management  Commission  to  make 
determinations  of  average  streamtlow.-* 

Maintaining  levels  of  lakes 

and  artificially  altered  watercourses 

In  as.scssing  strategies  for  maintaining  lake  levels  and 
levels  of  artificially  altered  watercourses,  two  areas  of 
law  deserve  consideration— common  law  and  legislation. 
The  common  law  issue  in  the  eastern  states  usually  in- 
volves the  application  of  riparian  rights  to  lakes,  ponds, 
and  reservoirs  where  there  is  no  exclusive  ownership  of 
the  property  on  which  the  body  of  water  is  located. 
Legislation  on  this  subject  is  concentrated  in  the  Great 
Lakes  states  and  a  few  others  that  contain  many  inland 
lakes,  ponds,  or  reservoirs,  such  as  Maine  and  Florida. 
Common  law.  Where  water  naturally  passes  from 
a  lake  to  a  watercourse,  it  appears  to  be  fairly  well  set- 
tled that  owners  of  land  that  abuts  on  the  watercourse  owe 
riparian  duties  to  owners  of  land  on  the  lake  and  vice 
versa."  Accordingly,  the  diminution  of  lake  quantity  in 
the  Illinois  case  oi Bouris  v.  Largent-^  was  treated  under 
the  riparian  doctrine  of  "reasonable  use."  The  court  found 
that  as  a  result  of  one  riparian  owner's  construction  of 
a  dam,  large  areas  of  the  lower  lake  bottom  were  exposed, 
thus  depriving  the  plaintiff  of  the  reasonable  use  of  the 
lake  for  pleasure  and  recreation.-^ 

The  construction  of  a  dam  on  a  previously  un- 
obstructed waterway  presents  the  question  of  whether 
riparian  rights  attach  to  an  artificially  created  body  of 
water  or  artificially  regulated  waterway.  The  following 
comment  addresses  legal  rights  associated  with  such 
waters: 

An  artificial  waterway  is  not  in  and  of  itself 
equated  by  law  with  a  natural  waterway,  nor  an  ar- 
tificial impoundment  with  a  natural  lake.  However, 
under  some  circumstances  the  artificial  may  be 
equated  with  the  natural— where  the  waterway  or 
reservoir  is  permanent  in  character,  where  the  cir- 
cumstances of  its  creation  indicate  an  intention  of  per- 
manence, and  where  it  is  in  fact  consistently  so  used 
for  a  long  period  of  time. 

The  right  to  insist  upon  continuation  of  artificial 
conditions  involving  watercourses  or  reservoirs  has 
been  predictably  sustained  by  the  courts  where  the 
facts  of  a  case  have  justified  a  finding  of  estoppel,  or 
of  prescriptive  rights,  or  the  creation  of  an  easement 


26.  N.C.  Gen.  Stat.  S  143-215.48. 

27.  Lugar.  Water Uiw in  West  Virginia.  66  West  Va.  L.  Re\,  204  (1963), 

28,  94  111,  App.  251.  236  N.E.2d  15  (1968). 

29,  Id. 
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by  implication.  In  cases  such  as  these,  traditional 
doctrines  of  property  law  are  being  routinely  applied 
as  one  would  expect  them  to  be  applied. 

On  occasion,  however — and  sometimes  where  no 
finding  of  estoppel  or  prescription  or  implied  ease- 
ment could  readily  be  made — some  courts  have  gone 
further  and  devised  new  doctrines  to  govern  these 
cases.  One  such  doctrine  is  reciprocal  easements  by 
prescription,  that  is,  the  notion  that  when  one  party  to 
a  dispute  has  acquired  a  prescriptive  right  to  maintain 
an  artificial  reservoir  or  channel  the  other  party  may 
be  accorded  a  corresponding  right  to  insist  upon  its 
continuance.  ^° 

While  the  concept  of  reciprocal  easements  has  been 
adopted  by  a  few  states,  it  has  been  rejected  by  others  and 
has  been  criticized  by  some  textwriters.^' 

Another  and  more  direct  avenue  is  followed  in  a  few 
cases  in  which  an  artificial  condition  is  simply  treated 
as  if  it  were  natural. ^■^  This  position  has  been  advocated 
in  a  leading  law  review  article."  The  author  argues  that 
when  a  stream  channel  has  been  diverted  or  an  impound- 
ment created  by  man  and  has  been  continued,  the  artificial 
condition  should  be  regarded  as  if  it  were  created  by 
nature,  and  riparian  rights  should  attach.^'* 

Although  these  theories  can  be  distinguished  as 
separate  and  distinct  sources  of  relief  for  aggrieved  prop- 
erty owners,  some  courts  have  based  recovery  on  com- 
binations of  the  theories.  ^^  In  the  early  leading  case  of 
A'rav  v.  Miiggli,^^  the  court  asserted: 

The  authorities  are  numerous  that  where  the  flow  of  a 
stream  of  water  has  been  diverted  from  its  natural 
channel,  or  obstructed  by  a  permanent  dam.  and  such 
diversion  or  obstruction  has  continued  for  the  time 
necessary  to  establish  a  prescriptive  right  to 
perpetually  maintain  the  same,  the  riparian  owners 
along  such  stream  of  water,  who  have  improved  their 
property  with  reference  to  the  change  and  in  reliance 
thereon,  acquire  a  reciprocal  right  to  have  the  ar- 
tificial conditions  remam  undisturbed;  and  the  person 
who  placed  the  obstruction  in  the  stream  or  caused 
the  diversion  of  the  waters,  and  all  those  claimina 


30.  Heath.  Contemporary  Eastern  Water  Rights  Regulation  17-18 
(Llniversity  of  North  Carolina  Water  Resource  Papers  No.  17,  1966.) 

31.  Kray  v.  Muggli.  84  Minn.  90. 86  N.W.  882  (1901);  Matthewson  v  Ward. 
24  Wash .  407.  64  p.  520  ( 1901 ) ;  Note .  Ca/i  a  Stream  Be  Returned  to  Its  Natural 
Channel  After  Having  Been  Diretled  for  the  Statutory  Penod ,  18  Notre  Dame 
Law.  58  (1942);  and  see  note  30.  above,  and  note  39.  below. 

32.  Smith  V.  Youmans.  96  Wis.  10.3.  70  N.W.  1115  (1897). 

33.  Evans.  Riparian  Rights  in  Artifieial  Lakes  and  Streams,  lb  Mo.  L. 
Rev.  93  (1951). 

34.  Heath,  supra  note  30. 

35.  Waite.  Nineteenth  Century  Dams  and  Twentieth  Centui-^'  Problems: 
Commentary-  on  a  Staluior\-  Solution.  28  Me.  L.  Rev.  419  (1976). 

36.  84  Minn.  90,  86  N.W.  882,  884  (1901). 


under  or  through  him,  are  estopped  upon  principles 
of  equity  from  restoring  the  waters  to  their  natural 
channel  or  state  ...  it  must  be  taken  as  a  permanent 
obstruction;  and  it  having  existed  for  so  great  a  length 
of  time,  the  artificial  conditions  created  thereby  must 
be  deemed  to  have  become  natural  conditions  [em- 
phasis added]. 

Echoing  a  similar  sentiment  on  the  similarity  of  the 
available  remedies,  a  later  New  York  court  noted:  "The 
principle  is  the  same  whether  it  be  called  reciprocal  rights, 
equitable  estoppel,  or  any  other  name."^''  Thus  several 
theories  singly  or  in  combination  have  supported  the  con- 
tention that  once  a  proprietor  has  changed  the  natural  flow 
of  water  by  impoundment  for  an  extended  period  of  time 
(usually  beyond  the  prescriptive  period),  he  should  not 
be  allowed  to  restore  the  natural  flow  to  the  detriment 
of  other  property  owners.  This  rationale  has  been  followed 
with  respect  to  impounded  water  bodies  in  at  least  New 
York,  Minnesota,  Wisconsin,  Iowa,  Maine,  and  South 
Carolina,  and  it  has  been  applied  to  diversion  situations 
in  at  least  Delaware.  Michigan.  New  Hampshire,  and 
Vermont. ^^  The  rather  loose  application  of  several  mutual- 
ly exclusive  doctrines  in  cases  like  Kray  v.  Muggli  has 
been  sharply  criticized  by  some  authors  and  courts." 

North  Carolina  has  not  followed  the  doctrine  of 
reciprocal  easements.  In  the  1908  case  of  Lake  Dnan- 
inond  Canal  and  Water  Company  v.  T.M.  Biimham*'^  the 
upper  proprietor  on  a  watercourse  decided  to  abandon 
an  artificial  canal  that  had  been  maintained  on  his  premises 
for  about  seventy-five  years.  Closing  this  waterway  caused 
the  waters  of  the  nearby  lake  to  overflow  onto  the  defen- 
dant's lands.  In  an  action  brought  to  restrain  the  defen- 
dant from  reopening  the  canal,  the  North  Carolina 
Supreme  Court  asserted  that  the  lower  proprietor  could 
acquire  no  right  of  easement  in  the  continuance  of  a  water- 
way or  structure  by  lapse  of  time,  since  there  was  no 
reciprocal  easement  in  favor  of  a  lower  proprietor  but  only 
an  easement  in  favor  of  the  dominant  tenement.*' 


37.  Hammond  v  Antwerp  Light  and  Power  Co..  132  Misc.  786.  230  N.Y.S. 
621.635(1928). 

38.  Belknap  v.  Trmible.  3  Paige  Ch.  577  (N.Y.  Ch.  1832);  Delaney  v. 
Boston,  2  Del.  (2  Harr.)  489  (1839)  (diversion);  Kray  v.  Muggli.  84  Minn. 
90.  86  N.W.  882  (1901);  Shepard.son  v  Perkins.  58  N,H,  354  (1878)  (diver- 
sion); Smith  V.  Youmans.  96  Wis.  103.  70  N.W.  1L5  ( 1897);  Matthewson  v.  Hot=f- 
man.  77  Mich.  420. 43  N.W.  879(1899)  (impoundment  and  diversion);  Mar- 
shall Ice  Co.  V.  U  Plant.  136  Iowa  621.  Ill  N.W.  1016  (1907);  Warren  v. 
Westbrook  Mfg.  Co..  88  Me.  58.  33  A.  665  (1895);  Middleton  v.  Gregorie. 
13  S.C.L.  (2  RicTi.)  631  (1839);  Wcxxlbury  v  Short.  17  Vt.  387  (1W5)  (diver"sion). 

39.  Evans,  supra  note  33.  at  94-98;  Waite,  supra  note  35.  at  20  n.  7;  Lake 
Drumniond  Canal  and  WaterCo.  v.  T.M.  Bumham.  147  N.C.  41.  60  S.E.  650 
(1908). 

40  147  N.C.  41.  60  S.E.  650  (1908). 
41.  Id. 
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However,  the  Court  did  note  in  dictum  that  where  an  up- 
per proprietor  builds  an  artificial  structure  that  appears 
to  be  permanent  and  the  lower  proprietor  makes  im- 
provements in  reliance  on  such  an  alteration,  injunctive 
relief  against  the  upper  owner  may  be  granted  on  the  basis 
of  estoppel. 

Much  of  the  case  law  on  this  subject  is  old,  and  the 
body  of  doctrine  that  emerges  is  not  well  defined.  The 
law  in  this  area  could  well  bear  a  re-examination  and 
reshaping  along  the  lines  suggested  by  prominent  writers 
on  the  subject. ■'2  However,  the  decided  cases  do  offer  some 
common  law  support  for  strategies  that  seek  to  protect 
minimum  instream  flows  and  lake  levels  through  statutory 
reform.  The  policy  of  the  common  law  decisions  protects 
reasonable  expectations  about  the  reliability  of  lake  levels 
and  streamtlows  that  have  been  altered  by  human 
intervention. 

Legislation.  A  numberof  states— especially  in  the 
Great  Lakes  area.  New  England,  and  Florida — have 
legislation  designed  to  preserve  levels  of  lakes  and  ar- 
tificially altered  watercourses. 

Michigan.  Minnesota,  and  Wisconsin  have  em- 
powered administrative  agencies  or  courts  to  determine 
normal  levels  of  lakes  and  other  public  waters  and  to 
regulate  the  fluctuation  of  those  levels  through  such  means 
as  fixing  a  level  below  which  a  lake  may  not  be  lowered. ''^ 
Indiana.  Illinois,  and  Massachusetts  have  similar  legisla- 
tion that  applies  to  some  lakes  and  contains  some 
mechanisms  for  control  of  lake  levels.'*" 

Wisconsin.  Illinois.  Indiana,  and  Minnesota  assign 
the  function  of  determining  lake  levels  to  a  state  agency. 
In  Illinois  administrative  responsibility  goes  to  the  State 
Department  of  Transportation,  and  in  Minnesota  it  goes 
to  the  Department  of  Natural  Resources.  Michigan,  on 
the  other  hand,  assigns  this  function  to  the  county  board 
of  supervisors  acting  either  on  its  own  motion  or  on  peti- 
tion of  abutting  landowners.  The  cost  of  the  proceedings 
in  Michigan  can  be  met  from  special  assessments  and 
bonds.  The  Wisconsin  statute  authorizes  diversions  of 
"surplus  water."  as  defined,  to  maintain  normal  stream- 
flows  or  lake  levels.  Minnesota's  statute  authorizes  state 
grants-in-aid  to  assist  projects  for  maintaining  water  level. 
The  Illinois  statute  is  a  good  example  of  a  very  simple 
provision  on  determination  and  control  of  lake  level .  The 
Michigan,  Minnesota,  and  Wisconsin  statutes  exemplify 
more  comprehensive  provisions.  One  Indiana  statute 


establishes  a  rather  complex  set  of  procedures  for  a  board 
of  viewers  to  use  in  establishing  and  maintaining  lake 
levels. 

In  a  "Neglected  Dams  Act"'*'  passed  in  1975,  the  State 
of  Maine  established  a  procedure  for  registering  dams 
and  for  establishing  and  maintaining  normal  lake  levels 
behind  the  dams.  "Its  essential  purpose  [was]  to  stabilize 
impoundment  waters  at  traditional  levels  for  the  benefit 
of  impoundment  shoreline  owners.""^  The  state's  soil  and 
water  conservation  commission  was  directed  to  fix  levels 
necessary  to  maintain  fish  and  wildlife,  to  maintain 
boating  and  navigation,  to  prevent  erosion  of  shorelines 
and  creation  of  hazards  and  unsightly  shorelines,  and  to 
accommodate  precipitation  and  runoff— all  levels  taking 
into  account  historical  water-level  fluctations.  The  act  does 
not  apply  to  dams  operated  for  the  beneficial  use  of  the 
owner  or  downstream  owners  or  to  dams  less  than  two 
feet  high. 

As  originally  introduced,  the  Maine  bill  was  intended 
to  allow  a  dam  owner,  after  the  lake  level  was  set  ,'♦''  either 
to  abandon  an  unused  dam  to  the  state  or  to  continue  to 
operate  a  useful  dam.  If  it  had  passed  that  version,  Maine 
would  have  joined  a  group  of  states  that  regulate  aban- 
donment of  old.  unused  dams  while  providing  for 
stabilization  of  lake  levels."*  But  the  detailed  abandon- 
ment provisions  were  eliminated  from  the  bill,  and  the 
resulting  statute  has  been  criticized  for  its  unfairness  to 
dam  owners  and  for  possible  constitutional  defects. ""^ 

A  related  group  of  laws,  somewhat  narrower  in  scope, 
requires  that  (a)  water  levels  behind  dams  be  maintained 
high  enough  to  preserve  fish  life,  or  (b)  that  the  fisheries 
agency's  permission  be  obtained  before  waters  from  reser- 
voirs inhabited  by  fish  may  be  drained  off  (Pennsylvania), 
or  (c)  that  notice  be  given  to  fisheries  agencies  in  advance 
of  drawdowns  (Massachusetts  and  New  Hampshire). '" 
Laws  like  these  that  protect  fish  life  combined  with  the 
laws  previously  described  that  require  releases  from  im- 
poundments to  maintain  downstream  water  quality  and 
aquatic  habitat  would  produce  comprehensive  controls 
over  water  levels  in  regulated  watercourses. 

Federal  law  and  policy 

There  is  no  federal  agency  or  law  with  the  words  "in- 
stream flow  protection"  in  its  title,  nor  any  familiar  federal 


42.  See  Evans,  siiprci.  note  3,1;  Wulle,  supra,  note  .1,S;  Heath,  supni, 
note  30. 

43.  Mich.  Stat.  Ann,  §  11,300(2)  c/.vcy.,  Minn.  Stat.  Ann.  §  10543  el 
seq.:  Wis,  Stat.  Ann.  S  30.18. 

44.  III.  Ann.  Stat.  §§  19-78.  70A;  Ind.  Stat.  Ann,  ii§  13-2-11-1  to  18-1 
et  seq.:  Mass,  Ann.  Laws  §  91-19A, 


45,  Me,  Rev,  Sx\t.  S  12-301  et  seq, 

46,  Waite.  supra  note  35,  at  429, 

47,  hi.  at  423, 

48,  Id. 

49,  /(/.  at  424-33, 

50,  Pa,  Stat,  Ann,  §  30-3506;  Mass,  Ann,  LawscH,  131,  ij  (Michie/Law 
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program  with  flow  protection  as  its  principal  mission. 
But  several  basic  federal  conservation  agencies  and 
statutes  can.  with  active  and  sympathetic  administration, 
significantly  protect  instream  flow. 

The  Fish  and  Wildlife  Coordination  Act  requires  that 
the  U.S.  Fish  and  Wildlife  Service  be  consulted  "with 
a  view  to  the  conservation  of  wildlife  resources  by  prevent- 
ing loss  of  and  damage  to  such  resources  as  well  as  pro- 
viding for  the  development  and  impro\ement  thereof" 
whenever  a  federal  agency  is  planning  a  project  or  con- 
sidering a  channel  improvement.^'  The  Corps  of 
Engineers  and  other  federal  water  agencies  have  taken 
these  requirements  seriously,  at  least  since  the  Fifth  Cir- 
cuit Court  of  Appeals"  holding  in  Zcihel  \:  Tabb--  that  the 
Coordination  Act  applies  to  dredge-and-fiU  permits  issued 
by  the  Corps  of  Engineers.  The  Ninth  Circuit  Court  of 
Appeals  on  similar  reasoning  previously  had  upheld  an 
instream-flow  condition  included  in  the  Federal  Power 
Commission  (FPC)"s  licenses  for  irrigation  and  power 
projects:  in  that  decision  the  court  cited  the  Coordina- 
tion Act  as  well  as  the  FPC"s  authority  to  place  condi- 
tions on  its  water-power  licenses." 

The  Endangered  Species  Act  gives  wildlife  agencies 
additional  teeth.  That  law  empowers  the  Secretary  of  In- 
terior to  identify  endangered  species  and  to  designate 
habitat  required  for  their  protection,  including  a  main- 
tained level  of  streamflow.5-*  The  binding  effect  of  this 
statute  on  other  federal  agencies,  even  projects  uell  under 
way  when  the  act  was  passed,  was  sustained  by  the  U.S. 
Supreme  Court  in  the  familiar  ""Snail  Darter""  case.'^  Im- 
portant procedural  protections  remain  in  the  act.  even 
though  Congress  responded  to  the  Snail  Darter  decision 
by  creating  a  mechanism  for  exemptions. 

Like  its  state  counterparts,  the  federal  Wild  and 
Scenic  Rivers  Act  recognizes  the  values  of  free-flowing 
streams.  Once  a  river  segment  that  qualified  as  a  "free- 
flowing  stream""  is  included  in  the  wild  and  scenic  rivers 
system,  water  de\elopment  projects  may  not  be  licensed 
in  the  designated  river  segment,  nor  may  they  directly 
affect  that  stretch.  Also,  federal  eminent  domain  powers 
may  be  used  to  acquire  land  within  the  boundaries  of  the 
segment.'* 

The  Clean  Water  Act  contains  important  statutory 
protections  for  both  instream  water  quality  and  quantity. 
For  water  quality,  the  basic  thrust  is  to  attain  fishable  and 


swimmable  water  quality  for  all  waters  of  the  United  States 
within  set  time  periods.  For  water  quantity,  the  act 
authorizes  the  Corps  of  Engineers  and  other  federal  agen- 
cies to  determine  the  need  for  minimum  flows  for  various 
purposes  downstream  from  reservoir  projects,  and  it 
directs  the  Corps  to  evaluate  storage  capacity  in  future 
projects  that  will  allow  releases  to  be  made  in  order  to 
maintain  downstream  flows.''' 

The  Environmental  Impact  Statements  (EIS)  required 
by  the  National  Environmental  Policy  Act  (NEPA)'*  and 
the  A-95  process'^  establish  procedures  that  can  be  used 
to  force  an  evaluation  of  significant  environmental  quality 
effects  of  federal  projects  and  licensing  actions.  The  ef- 
fect on  instream  flow,  in  appropriate  classes,  would  lie 
within  the  range  of  these  requirements. 

President  Carter  created  a  U.S.  Interagency  Task 
Force  on  Instream  Flows,  which  issued  a  series  of  reports 
and  recommendations  concerning  instream  flow 
protection.  *° 

Federal  provisions 

To  foster  both  resources  development  and  conser- 
vation policies  that  are  potentially  significant  for  protect- 
ing instream  flow,  several  sections  of  the  Federal  Power 
Act  provide  for  certain  conditions  to  be  imposed  when 
hydroelectric  licenses  are  issued.  Under  one  condition 
that  must  be  included  in  all  licenses— the  headwater- 
benefits  provision — water  power  licensees  of  the  Federal 
Energy  Regulatory  Commission  (FERC)  must  reimburse 
the  ou  ners  of  upstream  hydroelectric  projects  for  benefits 
from  upstream  storage.*'  This  requirement  applies  when 
the  upstream  project  is  FERC-licensed  or  federally 
owned. 

The  Power  Act  also  gives  the  Commission  broad 
discretion  to  impose  whatever  conditions  may  be  need- 
ed in  order  to  bring  about  the  best  comprehensive  develop- 
ment of  the  nation's  water  resources  and  to  subject  the 
licensees  to  regulations  that  may  be  necessary  to  protect 
life,  health,  and  property.*- 
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The  Commission  has  worked  out  several  series  of 
standard  conditions  extending  to  such  matters  as  naviga- 
tion, tlood  control,  tlsh  facilities,  recreation,  public  ac- 
cess, hydraulic  and  electrical  coordination,  and  soil 
erosion.*^ 

To  supplement  the  standard  conditions,  the  Commis- 
sion often  includes  special  provisions  in  a  license, 
sometimes  entailing  large  expenditures  by  the  licensee — 
for  example,  requiring  that  reservoirs  be  re-regulated  in 
order  to  distribute  the  impact  of  a  project  on  downstream 
flows.  In  order  to  improve  the  quality  of  water  released 
from  storage  at  the  Gaston  and  Roanoke  Rapids  projects 
of  the  Virginia  Electric  Power  Company  (VEPCO)  on 
the  Roanoke  River,  the  Commission  in  1960  prescribed 
minimum  flow  and  dissolved-oxygen  content,  which  re- 
quired a  $850,000  investment  in  submerged  weirs  by 
VEPCO.*''  As  a  result  of  the  Gaston  Dam  license  condi- 
tions and  the  encouragement  of  the  North  Carolina 
Carolina  State  Stream  Sanitation  Committee,  Duke  Power 
Company— VEPCO's  neighboring  utility — installed 
similar  facilities  that  cost  over  $235,000  at  its  Cowans 
Ford  (Lake  Norman)  development  without  being  required 
to  do  80.*^ 

The  moving  force  behind  the  water  quality  condi- 
tions of  the  Gaston  Dam  license  was  a  confederation  of 
state  and  local  interests  that  reviewed  the  needs  of  the 
Roanoke  River  Basin  and  made  a  well-documented 
presentation  of  their  recommendations  to  the  Commis- 
sion. This  approach  will  necessarily  be  the  usual  one  in 
licensing  cases — or  suggestions  will  originate  from  other 
federal  departments,  which  are  routinely  asked  for  their 
comments  on  project  proposals.  FERC  does  not  have  the 
staff  to  investigate  and  evaluate  all  of  the  ramifications 
of  a  proposed  license,  and  the  initiative  for  new  or  unique 
water-conservation  requirements  typically  will  rest  with 
affected  local  and  state  interests.  The  Commissions  prin- 
cipal function  is  to  provide  a  forum  for  evaluating  and 
resolving  such  issues,  not  to  do  the  job  itself. 

The  FPC  and  FERC  have  also  imposed  conditions 
as  to  lakes  level  on  the  issuance  of  licenses.  A  good  ex- 
ample is  the  licensing  of  High  Rock  Lake  on  the  Yadkin 
River  downstream  from  Winston-Salem,  North  Carolina. 
This  reservoir  is  a  natural  site  for  a  popular  water  recrea- 
tion facility  because  it  is  a  large  artificial  lake  located  in 
an  area  of  the  growing  Piedmont  Crescent  that  includes 
almost  1,000,000  residents.  It  is  also  an  important  storage 


63.  South  Camlina  Electric  and  Gas  Conipanv.  Project  No.  2315.  Opin- 
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FPC  537,  March  1960. 

65.  Duke  Power  Company.  Project  No.  2232.  23  FPC  554.  March  1960. 


reservoir  for  a  series  of  downstream  power  dams  along 
the  Yadkin.  The  natural  potential  for  conflict  between 
power  generation  and  water  recreation  interests  on  this 
reservoir  was  accentuated  by  the  sale  of  many  lakefront 
tracts  by  the  licensee  (Yadkin,  Inc. ,  an  Alcoa  subsidiary). 
By  the  early  1960s,  many  people  had  built  vacation  homes 
and  primary  residences  along  the  lake  and  had  strong  per- 
sonal interests  in  maintaining  the  lake  level.  When  Yadkin, 
Inc.,  applied  for  a  license  amendment  in  1963  to  allow 
existing  turbines  and  generators  to  be  replaced  with  new 
and  larger  units,  many  lakefront  owners,  acting  through 
their  property  owners'  association,  seized  this  opportunity 
to  press  their  demands  for  stricter  limits  on  drawdowns 
of  the  lake  level.  Coincidentally.  the  license  amendment 
was  sought  during  a  prolonged  dry  spell  that  aggravated 
the  conflict  between  power  and  recreation  interests. 

The  FPC  license  covering  High  Rock  had  reflected 
the  recreational  interest  in  some  ways  from  the  beginning. 
The  original  license  included  two  routine  recreation  pro- 
visions common  to  many  licenses  for  comparable 
projects.**  One  ensured  reasonable  public  access  for 
navigation  and  recreation  consistent  with  proper  opera- 
tion of  the  project.  The  other  required  the  licensee  to  com- 
ply with  reasonable  modifications  in  construction  and 
operation  that  might  later  be  prescribed  by  the  Commis- 
sion in  the  interest  offish  and  wildlife  resources,  upon 
recommendation  of  the  Department  of  Interior  and  the 
North  Carolina  Wildlife  Resources  Commission.  Another 
original  license  condition  made  the  project  subject  to  such 
reasonable  regulations  as  the  Commission  might 
thereafter  prescribe  in  the  interests  of  recreation,  health, 
and  other  purposes. 

The  original  license  proceedings  also  foreshadowed 
the  1963  controversy  between  recreational  and  electric 
power  interests  over  license  conditions  on  lake  levels  of 
High  Rock.  In  the  original  proceedings  before  the 
presiding  FPC  examiner,  requests  were  made  for  specific 
restrictions  on  drawdowns  for  power  production.  The  ex- 
aminer recommended  that  no  drawdown  of  more  than 
three  feet  below  normal  maximum  pool  evaluation  be  per- 
mitted and  that  this  restriction  also  be  included  as  a  license 
condition  for  a  downstream  project,  Tuckertown  Reser- 
voir. He  declined  to  recommend  a  specific  drawdown  limit 
for  High  Rock,  however,  on  the  ground  that  a  specific 
limit  would  "largely  defeat  the  purpose  of  [the  company] 
in  constructing  the  reservoir"  and  would  greatly  reduce 
the  benefits  to  downstream  plants  resulting  from  "previous 
operating  patterns."  Instead,  he  proposed  a  simple  state- 
ment that,  in  order  to  secure  maximum  recreational 
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benefits,  the  licensee  should  "make  every  reasonable  ef- 
fort" to  maintain  the  highest  lake  level  practicable  from 
June  1  to  September  1.  "consistent  with  the  primary  pur- 
pose of  the  reservoir  to  provide  a  large  reservoir  which 
may  be  drawn  down  as  necessary  to  maintain  continuity 
of  operation  of  the  Badin  smelting  works  at  the  highest 
possible  minimum  level." 

In  the  1963  proceedings,  an  avalanche  of  complaints 
descended  on  the  Commission  from  lakefront  property 
owners,  urging  the  Commission  to  impose  a  more 
stringent  drawdown  limit  of  three  to  five  feet  during  the 
recreation  season.  The  Commission  considered  various 
alternatives,  including  a  range  of  specific  drawdown  limits 
and  a  requirement  that  the  reservoir  be  operated  in  ac- 
cord with  a  prescribed  "rule  curve"  that  would  afford 
some  protection  to  recreational  users.  After  a  thorough 
review,  the  Commission  settled  on  a  compromise  made 
up  of  the  following  elements:''^ 

—For  purposes  of  the  license  condition  concerning  lake 
levels,  the  recreation  season  was  extended  by  one  month 
from  May  15  to  September  15. 

—The  licensee  was  required  to  operate  High  Rock  Reser- 
voir "generally  in  accordance  with"  a  rule  curve  filed 
by  it  with  the  Commission.  Studies  by  FPC  staff  based 
on  historical  streamfiow  experience  indicated  that,  under 
the  new  rule  curve  and  with  the  benefit  of  recent  con- 
tracts between  Yadkin,  Inc. ,  and  neighboring  utilities  for 
the  purchase  of  power,  the  historical  drawdowns  during 
the  recreational  season  would  be  somewhat  diminished. 
Under  adverse  weather  conditions,  however,  the  reser- 
voir still  could  be  lowered  more  than  five  feet  and  occa- 
sionally more  than  ten  feet. 

—The  Commission  reserved  the  option  to  reopen  the  pro- 
ceedings to  order  further  operating  changes  in  the  interests 
of  recreation  and  to  hold  full  hearings  upon  complaint 
that  the  operating  results  under  the  new  rule  had  proved 
unreasonable.  ( No  full  or  formal  hearing  was  held  in  1963. 
An  informal  hearing  was  granted  to  representatives  of  the 
High  Rock  Lake  Association,  an  organization  represent- 
ing lakefront  property  owners.) 
—The  Commission  directed  its  staff  to  study  the  possibility 
of  the  project's  coordinating  its  operation  with  those  of 
neighboring  utilities.  Apparently  it  was  thinking  about 
a  possible  restructuring  of  the  region's  electric  utility 
systems  to  permit  High  Rock  and  the  five  downstream 
developments  to  be  operated  solely  for  peaking  power. 
Such  an  arrangement  of  course  would  help  in  maintain- 
ins  consistentiv  higher  lake  levels  at  High  Rock.  The 


Commission  cautioned  against  premature  hopes  for  any 
such  solution,  noting  that  there  was  no  practical  likelihood 
ofa  demand  for  peaking  capacity  at  least  until  1967.  Early 
conversion  to  coordinated  operation,  in  FPC's  judgment, 
would  visit  large  and  unjustifiable  financial  losses  on 
Yadkin,  Inc. 

These  decisions  illustrate  the  potential  for  protect- 
ing minimum  streamfiows  and  stable  lake  levels  through 
FERC  water-power  licensing  proceedings.  For  two 
reasons  this  potential  is  somewhat  limited.  First,  the  op- 
portunity arises  only  in  the  context  of  licensing  or  license 
amendment  proceedings  that  occur  infrequently  for  any 
particular  navigable  stream.  Second,  the  burden  of  per- 
suading the  Commission  to  impose  license  conditions  to 
protect  instream  flows  and  lake  levels  is  on  the  parties 
who  appear  before  the  Commission,  not  on  the  Commis- 
sion or  its  staff.  Nevertheless,  any  comprehensive  strategy 
for  protecting  instream  flows  and  lake  levels  should  in- 
clude FERC  license  proceedings  as  one  of  its  elements. 
Also,  it  is  possible  that  an  across-the-board  FERC  rule- 
making proceeding  could  address  these  issues  for  all  of 
its  outstanding  and  future  water-power  licenses. 

One  further  provision  of  the  Federal  Power  Act,  Sec- 
tion 14.  authorizes  the  United  States  to  "recapture"  or 
take  over  any  licensed  water-power  project  when  the 
license  expires  on  payment  to  the  licensee  of  its  net 
investment.**  Since  the  projects  usually  are  licensed  for 
fifty  years  and  since  most  original  licenses  were  issued 
in  the  1920s.  1930s,  and  1940s,  there  will  be  recapture 
proceedings  or,  alternatively,  relicensing  cases  in  the  years 
ahead.  These  cases  may  provide  opportunities  for  those 
interested  in  protecting  instream  values. 

Options 

Several  options  are  available  to  any  southeastern  state 
that  wants  to  strengthen  its  laws  and  programs  for  pro- 
tecting instream  flows  and  lake  levels.  The  state  can  seek 
the  legal  authority  tbra  comprehesive  program  of  instream 
flow  protection,  or  it  can  opt  for  incremental  change  in 
areas  where  change  seems  readily  attainable  or  especially 
needed.  The  state  can  choose  solutions  that  emphasize 
the  role  of  state  agencies,  local  governments,  private 
groups,  or  any  combination  of  them.  It  can  work  within 
the  federal  framework  by  using  federal  laws  as  a  basis 
for  instream  protection  or  by  changing  existing  legisla- 
tion to  strengthen  the  federal  role  or  responsibility. 
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RECYCLING  PAYS  OFF 

Savings  in  Money  and  Landfill  Space 


Betsy  Dorn 


o 


ne  paradox  of  our  time  is  that  we  are  simul- 
taneously running  out  of  natural  resources  and  run- 
ning out  of  space  for  disposing  of  discarded  materials 
(some  of  it  salvageable)  made  from  those  resources. 
In  addition,  the  price  of  those  resources  is  constant- 
ly rising.  As  a  result,  very  many  people  and  com- 
munities throughout  the  world  are  interested  in  sav- 
ing both  money  and  landfill  space  by  recycling  as 
much  disposable  material  as  possible.  In  the  United 
States,  some  communities  have  reduced  the  amount 
of  municipal  waste  that  requires  disposal  by  25  per 
cent.  In  North  Carolina  many  organizations  and  com- 
munities have  recycling  programs  and  are  working 
toward  that  goal.  This  article  talks  about  Mecklen- 
burg County's  recycling  efforts  and  about  recycling 
options  in  general. 


Newspapers,  office  paper,  corrugated  cardboard, 
glass,  aluminum,  and  ferrous  metals  compose  from  30 
to  40  per  cent  by  weight  of  municipal  solid  waste,  and 
they  are  all  easily  recyclable.  Yard  wastes— such  as  leaves, 
limbs,  and  brush — make  up  another  5  to  20  per  cent:  they 
can  be  shredded  or  composted  for  use  as  a  soil  condi- 
tioner or  mulch.  Used  motor  oil,  although  not  a  solid 
waste,  can  be  recovered  and  cleaned  for  use  as  a  fuel  or 
a  lubricant,  or  it  can  be  re-refmed  for  reuse  as  motor  oil. 
Furthermore,  many  discarded  items — for  example, 
bicycles,  television  sets,  office  equipment,  furniture,  small 
appliances — can  be  salvaged  for  further  use  in  their  ex- 
isting form. 


Recycling  options 

A  wide  variety  of  arrangements  for  recycling  are  in 
operation  across  the  country. 

Drop-off  recycling  centers.  Drop-off  centers,  the 
most  common  type  of  recycling  enterprise,  accept  con- 
tributions of  one  or  more  types  of  recyclable  materials. 
The  facilities  may  be  simple,  unattended  containers  or 
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they  may  be  larger,  staffed  full  time  and  equipped  for  pro- 
cessing materials.  They  may  be  sponsored  by  civic  clubs, 
church  groups,  or  schools  as  a  way  to  raise  money,  or 
they  may  be  operated  by  local  governments  as  a  way  to 
reduce  the  need  for  landfills. 

Drop-off  centers  require  little  capital  and  few 
operating  expenditures.  But  they  rely  on  individual 
citizens  to  carry  materials  to  the  center  with  no  compen- 
sation for  their  efforts,  and  that  fact  limits  the  amount 
of  materials  that  they  receive. 

Buy-back  recycling  centers.  Buy-back  centers  pur- 
chase recyclable  materials  from  businesses  and  in- 
dividuals. They  fall  into  two  types:  those  operated  for 
profit  as  commercial  recycling  enterprises  and  those 
operated  on  a  nonprofit  basis  by  such  organizations  as 
clean-city  committees,  municipalities,  and  sheltered 
workshop  programs. 

Commercial  recycling  firms  have  been  around  for 
many  years.  They  deal  primarily  in  scrap  generated  by 
private  companies.  Each  firm  typically  handles  one  type 
of  material  but  may  purchase  aluminum  or  other  resources 
as  prices  for  these  items  go  up.  Some  commercial  recyclers 
function  as  intermediate  processors  and  prepare  materials 
for  sale  to  mills  and  other  "end  users."  Others  use  the 
recyclable  materials  themselves  in  manufacturing  pro- 
ducts that  they  then  sell. 

Nonprofit  buy-back  centers  are  relatively  new, 
established  primarily  to  reduce  litter  and  conserve 
resources.  Most  centers  of  this  type  purchase  several  types 
of  recyclables— usually  newspapers,  glass,  and  aluminum. 
They  direct  their  services  to  individuals  and  community 
groups  rather  than  private  companies.  Many  are  designed 
around  a  theme — such  as  a  circus,  a  railroad  station,  or 
a  gold  mine — to  make  them  both  attractive  and  fun  to  visit. 

Although  buy-back  centers  require  full-time  staff- 
ing and  higher  initial  capital  investment  than  do  drop-off 
centers,  their  ability  to  obtain  more  recyclables  and  make 
money  accounts  for  their  growing  popularity. 

Separate  collection.  Collection  of  recyclables  from 
residences  and  businesses  is  the  most  effective  means  of 
recovering  reusable  materials.  Some  collection  programs 
are  simple,  using  pick-up  trucks  to  haul  only  one  kind 
of  recyclable.  Others  collect  two  or  more  types  of  material , 
using  vehicles  with  separate  compartments  tor  each  type 
to  be  collected.  Still  others  collect  mixed  recyclables  and 
haul  them  to  a  central  processing  facility  for  separation. 
Materials  typically  collected  are  newspapers,  glass, 
aluminum,  and— in  some  cases— plastic  beverage  con- 
tainers. 

Participation  in  separate  collection  programs  can  be 
either  voluntary  or  mandatory.  Mandatory  programs  of 
course  result  in  higher  participation  rates. 


Most  separate  collection  programs  are  not  self- 
supporting— that  is,  the  revenue  obtained  from  the  sale 
of  the  recyclables  collected  does  not  cover  the  costs  of 
the  capital  investment  and  operation.  Still,  collection  of 
solid  waste  for  disposal  also  must  be  subsidized  (except 
in  communities  where  each  residence  and  business  pays 
a  garbage  collection  fee  equal  to  or  greater  than  the  cost 
of  that  service).  Furthermore,  because  the  sale  of 
recyclables  brings  in  money,  many  separate-collection 
programs  operate  on  a  lower  cost-per-ton  basis  than  do 
landfill  or  incinerator  operations  that  process  similar 
amounts  of  material. 

Commercial  recycling.  Commercial  and  industrial 
firms  routinely  seek  further  uses  for  the  wastes  or  by- 
products they  generate.  Many  companies  with  large  quan- 
tities of  one  kind  of  waste  have  sizable  investments  in  staff 
and  equipment  to  recover  these  materials.  Such  firms  are 
aware  of  the  latest  technological  and  market  developments 
in  the  field  of  materials  recovery.  Smaller  companies, 
however,  have  fewer  resources  to  devote  to  this  function 
and  may  therefore  be  missing  some  important  recycling 
opportunities. 

The  market  for  recyclables,  while  traditionally 
volatile,  is  growing  slowly  but  steadily.  Because  of  higher 
market  demand,  many  materials  that  were  once  con- 
sidered to  have  little  or  no  value  have  risen  in  resale  value. 
As  a  result,  recovery  activities  that  were  costly  just  months 
ago  are  becoming  economically  feasible.  Recycling  firms 
therefore  are  now  providing  services  and  equipment  to 
companies  that  generate  smaller  quantities  of  waste. 
Others  are  expanding  their  operations  to  process  other 
types  of  materials. 

Local  governments  can  foster  commercial  waste 
recycling  through  their  example  in  recycling  their  own 
wastes  (such  as  paper  and  motor  oil)  and  by  keeping  com- 
panies in  their  region  informed  about  commercial  waste- 
recycling  opportunities.  For  example,  business  and 
government  offices  can  recycle  white  office  paper  and 
colored  ledger  paper,  computer  printout  paper  and  cards, 
corrugated  cardboard,  aluminum  cans  (from  the  snack 
areas) ,  and  waste  motor  oil .  Bars  and  restaurants  can  recy- 
cle cardboard,  glass  and  aluminum  beverage  containers, 
and  vegetable  oils.  Manufacturing  firms  can  recycle 
selected  plastics,  textile  scrap,  used  motor  oil,  metals  (par- 
ticularly if  separated  by  type),  and  cardboard. 

Recycling  operations  at  the  landfill.  One  effective 
way  to  keep  recyclable  materials  out  of  landfills  is  to  im- 
pose on  landfill  users  a  disposal  fee,  or  "tipping  fee,"  that 
is  waived  if  the  user  brings  in  presorted  recyclables.  The 
higher  the  fee  (different  communities  use  different  bases 
for  setting  fees),  the  more  recyclables  the  user  must  bring 
in  in  order  to  have  it  waived.  Even  if  the  fee  is  only  $1, 
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some  70  to  80  per  cent  of  all  users  bring  in  recyclables 
in  order  to  avoid  paying  the  fee. 

Another  method  is  by  salvaging  materials  that  are 
still  usable  as  they  are.  People  sometimes  dump  lawn 
mowers,  bicycles,  and  other  metal  products  that  can  be 
sold  for  reuse  at  a  higher  price  than  for  scrap.  Items  like 
books,  toys,  and  furniture  have  virtually  no  recycle  value 
but  can  be  sold  for  secondhand  use.  Local  governments 
can  help  keep  such  items  out  of  landfills  by  publicizing 
secondhand  stores  in  their  communities  and  by  estab- 
lishing salvage  and  sale  operations  at  all  landfills  and 
transfer  stations. 

Wood  products  brought  to  landfills  for  dumping  can 
also  be  salvaged  for  further  use.  Brush  and  leaves  can 
be  shredded  or  composted  for  mulch,  and  larger  wood 
items  like  tree  limbs  and  lumber  scraps  can  be  set  aside 
for  local  residents  to  use  as  fuel.  The  recovery  of  wood 
products  alone  can  make  a  sizable  reduction  in  the  volume 
of  waste  that  must  be  landfilled. 

Choosing  among  recycling  options 

A  number  of  elements  affect  the  success  of  recovery 
options.  What  works  well  in  one  community  may  not  suc- 
ceed elsewhere.  Some  of  the  more  important  considera- 
tions in  developing  a  recycling  program  are: 
—Availability  of  markets  for  materials  to  be  recovered; 
—A  dependable  method  of  collecting,  storing,  process- 
ing, and  transporting  the  materials; 
^The  support  of  key  elected  officials; 
— Adequate  incentives  for  participation; 
—The  ability  to  maintain  a  continuous  public  awareness 
and  education  program. 

Recycling  programs  can  vary,  as  the  five  examples 
shown  on  page  27  indicate: 

Mecklenburg  County's  recycling  program 

Numerous  recycling  programs  are  operating  in  North 
Carolina,  most  of  them  involving  the  collection  of 
newspapers.  Many  are  sponsored  by  civic  organizations 
alone  or  in  cooperation  with  local  government. 

Government-sponsored  programs  are  located  in 
Durham.  Gastonia,  Greensboro,  Morganton,  Statesville, 
Wilmington,  Winston-Salem,  Raleigh,  and 
Charlotte/Mecklenburg.  Mecklenburg's  program,  which 
is  probably  the  most  extensive,  began  with  collaboration 
between  the  county  and  five  high  schools  to  recover  and 
sell  recyclables.  In  1977,  a  group  of  Mecklenburg  citizens 
who  were  concerned  about  the  environment  began  work- 
ing with  the  county  engineering  department  to  develop 
a  pilot  program  for  collecting  and  recycling  such  materials 
as  paper,  glass,  and  metals.  The  committee's  basic  premise 


was  that  recycling  waste  material  costs  less  and  uses  less 
energy  than  processing  virgin  materials  to  produce 
manufactured  goods  and  therefore  is  a  preferable  alter- 
native to  landtlUing. 

The  county  supplied  $15,514  the  first  year  to  construct 
and  operate  drop-off  centers  at  five  local  high  schools. 
In  return  for  a  50-50  split  of  the  revenue  derived  from 
sale  of  the  recyclables,  each  school  agreed  to  process  (i.e., 
remove  undesirable  items  from  materials  and  sort  the 
materials  by  type)  the  materials  deposited  there  tor  pick-up 
by  the  county.  The  centers  collected  newspapers,  card- 
board, aluminum,  and/or  glass,  depending  on  each  school 
principal's  preference. 

From  1977  through  June  1981  (four  years  of  opera- 
tion), the  county  provided  these  recycling  services  at  a 
total  cost  of  $62,647.  The  gross  revenue  to  the  county  from 
recyclables  during  this  period  was  $39,156,  plus  $7,531 
obtained  by  selling  scrap  metal  recovered  at  the  landfills. 
Of  this  amount,  the  five  schools  received  a  total  of 
$23,344.  The  county's  costs  were  $8,000.  Four  school 
centers  are  still  operating. 

While  the  recycling  program  was  established  first  to 
conserve  energy  and  natural  resources,  county  officials 
have  become  increasingly  aware  of  another  critical  reason 
for  recycling — to  conserve  landfill  space.  Mecklenburg 
County — with  a  population  of  over  400,000— generates 
approximately  1,800  tons  of  solid  waste  per  day  and  con- 
sumes over  30  acres  of  landfill  space  a  year.  At  that  rate, 
the  county  is  rapidly  running  out  of  room  for  this  pur- 
pose. In  fact,  the  existing  landfills  may  reach  capacity 
before  the  necessary  permits  can  be  obtained  to  build  a 
new  one. 

The  county  has  therefore  undertaken  a  major  expan- 
sion of  its  recycling  program.  In  September  1981,  in  order 
to  offset  disposal  costs,  a  landfill  user  fee  was  imposed 
on  commercial,  municipal,  and  private  haulers  of  refuse. 
But  haulers  who  brought  refuse  to  the  landfill  were  ex- 
empt from  the  fee  if  half  or  more  of  their  load  was  com- 
posed of  clean,  presorted  recyclable  materials.  Eight 
months  later,  the  fee  was  extended  to  private  individuals 
who  used  the  landfills.  Again,  users  who  brought  in 
presorted  recyclables  were  exempted  from  the  fee.  (The 
fee  schedules  are  described  in  Table  1. )  To  be  exempt  from 
the  fee,  an  individual  in  a  private  vehicle  must  bring  in 
one  large  grocery  bag  of  recyclables  for  approximately 
every  dollar  of  fee  charged.  As  a  result  of  this  economic 
incentive,  over  70  per  cent  of  all  individuals  who  come 
to  the  county  landfills  recycle  rather  than  pay  the  fee. 

For  fiscal  1982-83,  the  county  commissioners  ap- 
proved continuation  of  the  existing  recycling  services, 
hired  a  recycling  coordinator,  and  added  the  following 
projects,  which  still  operate. 
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Table  1.  Fee  Schedules  for  Commercial  and  Private  Vehicles  at  Mecklenburg  County  Landfills 


Private  Vehicles 

Commercial  Vehicles 

Amount  of 

recvclables 

needed 

Vehicle  type 

Disposal  fee 

for  fee  exemption* 

Vehicle  type 

Disposal  fee* 

Small  open  truck,  no  dual  wheels 

S6.60 

Car 

SI. 30             or 

1  bag 

Compactor  or  roll-off 

S1.45/CU.  vd. 

Pickup/van 

S2.60              or 

3  bags 

Commercial  van  or  closed  trailer 

S0.78/lin.  ft. 

Car  with  trailer 

S2.60              or 

3  bags 

Open  trailer  less  than  10  ft. 

S6.55 

Van'pickup  with  trailer 

S5.25              or 

5  bags 

Open  trailer  10-20  ft. 
Open  trailer  20-30  ft. 
Open  trailer  30-40  ft. 
Single-axle  dump  truck 
Tandem-axle  dump 
Open,  nondump 

S21.55 
S28.70 
S35.90 
S14.40 
S21.55 
S25.15 

*Vehicles  are  exempt  from  the  fee  if  half  or  more  of  their  load  is  composed  of  clean  recyclable  matenals  (newspapers,  glass,  aluminum,  cardboard,  scrap 
metals,  or  motor  oil). 


— A  separate  collection  program  in  cooperation  with  the 
Town  of  Huntersville  (pop.  1.500). 
—Two  staffed  recycling  centers  in  cooperation  with  Good- 
will Industries. 

— A  wood  recovery  and  shredding  operation. 
— A  "Trash  to  Treasures"  salvage  program, 
—A  waste  paper  reco\'ery  program  in  county  offices  (the 
"Paper  Chase""). 

Huntersville  separate-collection  program.  Each 
week  since  September  1982  the  Town  of  Huntersville  has 
collected  newspapers  and  aluminum  cans  at  the  residen- 
tial curbsides  and  taken  them  to  the  nearest  landfill.  The 
County  Engineering  Department  stores,  transports,  and 
sells  the  materials,  returning  90  per  cent  of  the  revenue 
to  the  town.  It  keeps  the  remaining  10  per  cent  to  cover 
handling  expenses.  About  18  per  cent  of  Huntersville 
residents  participate  in  the  program.  If  participation  can 
be  increased  to  24  per  cent,  the  town  will  more  than  cover 
recycling  collection  costs  from  the  revenue  received. 

Recycling  centers.  As  an  alternative  to  the  county's 
unstaffed  drop  stations  located  at  public  high  schools. 
Mecklenburg  County  reached  an  agreement  with  Good- 
will Industries  for  Goodwill  to  staff  two  recycling  centers 
seven  days  a  week.  Attendants  at  the  centers  help  recyclers 
unload  their  materials,  sort  recyclables  and  place  them 
in  the  proper  storage  containers,  and  keep  the  centers 
clean. 

The  county  pays  the  two  attendants'  salaries  but 


receives  all  of  the  recycling  revenue.  The  revenues  re- 
ceived do  not  now  cover  the  personnel  and  operating  costs, 
but  providing  both  recycling  centers  for  resource  recovery 
and  training  opportunities  for  the  handicapped  is  viewed 
as  a  valuable  public  service  worthy  of  tax  support. 

Wood  recovery  and  shredding  program.  Another 
major  effort,  begun  in  May  1982.  is  the  wood  recovery 
and  shredding  program.  The  county  purchased  a  tub 
grinder  and  support  equipment  to  shred  the  yard  waste 
(leaves,  brush,  tree  limbs)  and  other  clean  wood  products 
brought  by  residents,  landscapers.  and  grounds-main- 
tenance firms  to  two  landfills.  The  shredded  product  is 
sold  to  the  public  as  a  high-grade  mulch  for  use  in  land- 
scaping and  soil  conditioning.  Prices  in  1985  for  the 
■"metro  mulch"  are  S3  per  bag.  S5  per  cubic  yard,  and 
S12  a  pickup  truck  load.  As  a  result  of  a  good  promotion 
campaign,  the  demand  for  mulch  now  exceeds  the  sup- 
ply. Over  3,2(37  cubic  yards  of  mulch  were  sold  in  the 
spring  and  summer  of  1984.  Total  revenue  was  $13,146. 
An  additional  411  cubic  yards  were  given  to  various  county 
departments  for  landscaping  public  facilities. 

At  present  Mecklenburg  County  is  negotiating  with 
the  City  of  Charlotte  to  collect  the  city's  residential  yard 
waste  separately  from  other  garbage.  If  the  19.000-1-  tons 
of  wood  products  that  are  now  being  disposed  of  in  county 
landfills  were  diverted  from  disposal  and  processed  for 
sale  as  mulch,  they  would  be  worth  over  $100,000  each 
vear. 
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A  RECYCLING  ROSTER 


Boulder,  Colorado  (85,000 
population,  plus  23.000  univer- 
sity students).  A  voluntary  eurb 
side  eolleetion  program  is 
operated  by  a  private,  nonprofit 
eompany  eallcd  ECO-CYCLE. 
Mixed  glass,  newspaper,  mixed 
paper,  aluminum,  and  cardboard 
are  collected  at  least  once  a 
month  from  85  per  cent  of  the 
Boulder  residences. 

Twenty  per  cent  (50  per  cent  in 
some  neighborhoods)  of  the 
residents  place  recyclables  out  for 
collection.  Members  of  civic 
organizations  earn  money  for  their 
groups  by  staffing  the  collection 
vehicles,  and  offenders  .sentenced 
to  community  service  under  the 
driving-while-impaired  law  pro- 
cess the  materials  at  the  plant.  In 
1983  12.000  tons  were  recycled; 
14.100  tons  were  collected  and  $1.3 
million  were  obtained  in  revenue  in 
1984. 

Boulder's    goal    is    to    recycle 
16.000  tons,  or  12  per  cent,  of  all 
the  county's  waste  by  1985. 
ECO-CYCLE  now  receives  a 
subsidy  from  the  local  govern- 
ments and  private  donors  for 
capital  expenses  but  covers  all 
operating  costs  with  recycling 
revenue  from  the  recycling 
enterprise. 

Source:  Pete  Grogan.  Presi- 
dent. ECO-CYCLE?  Post  Office 
Box  4193.  Boulder.  Colorado 
80306. 


Islip,  New  York  (300.000 
population).  Islip  contracts  with 
private  haulers  to  collect  mixed 
recyclables  from  74.000 
residences  once  a  week.  The 
materials  (newspapers,  card- 
board, aluminum  and  ferrous 
cans,  glass,  and  plastics)  are 
hauled  to  a  central  facility  for 
separation. 

An  ordinance  governing  the 
collection  of  waste  requires  that 
recyclables  be  kept  separate 


from  trash  and  placed  at  the 
curb  for  collection.  Compliance 
with  the  law  is  now  around  .50 
per  cent  but  is  rising  as  more 
residents  learn  about  the  law. 

Between  350  and  390  tons  of 
recyclables  are  collected  each 
week — 19  per  cent  to  22  per  cent 
of  the  total  residential  waste  col- 
lected. Revenues  to  the  town 
from  sale  of  the  recyclable 
materials  average  $25,000  per 
month,  or  $300,000  per  year. 
The  town  covers  the  operating 
costs  of  the  program  from 
recycling  revenue  but  subsidizes 
the  program's  capital 
expenditures. 

Source:  Thomas  Hroncich. 
Commissioner.  Town  of  Islip, 
Department  of  Environmental 
Control.  401  Main  Street.  Islip. 
New  York  11751. 

Montgomery  County, 
Maryland  (600,000  population). 
Newspapers  are  collected  week- 
ly from  70.000  residences  at  the 
curbside  by  a  private  contractor. 
Participation  is  mandatory  and 
is  promoted  by  county  govern- 
ment. Approximately  14,400 
tons  of  newsprint  per  year  are 
collected.  The  county  is  charged 
$28.75  a  ton  for  collection  and 
receives  $30  a  ton  in  revenue 
from  paper  sales.  Annual  gross 
revenue  equals  approximately 
$432,000. 

Source:  Lenus  D.  Barnes. 
Chief.  Refuse  Regulation  and 
Collection  Section.  Division  of 
Solid  Waste  Management. 
Montgomery  County  Depart- 
ment of  Environmental  Protec- 
tion. 101  Monroe  Street. 
Rockville.  Maryland  20850. 

Minneapolis,  Minnesota 

(370.000  population),  Min- 
neapolis began  a  voluntary  curb- 
side  collection  program  for 
glass,  aluminum,  and 
newspapers  in  November  1983. 


By  January  1984.  collections 
averaged  more  than  600  tons  per 
month.  Five  private  haulers 
serve  all  residences  once  a 
month. 

The  city  now  subsidizes  the 
operation  at  $10-$17  per  ton  but 
expects  revenues  eventually  to 
cover  all  collection  costs.  Its 
goal  is  to  recycle  10  per  cent  of 
its  municipal  solid  waste.  The 
city  expects  25  per  cent  of  its 
residents  to  participate  within 
three  years;  25  per  cent  par- 
ticipation is  necessary  in  order 
tor  the  pri)gram  to  break  even. 
Approximately  16  per  cent  of 
the  population  is  now 
cooperating. 

Source:  Resource  Recoven,' 
Report  8.  no.  6  (April  1984)' 
(1707  H  Street.  N.W.,  Suite  602, 
Washington,  D.C.  20006). 

New  Jersey  Recycling  Pro- 
gram. New  Jersey  imposes  a 
surcharge  of  12  cents  per  cubic 
yard  on  all  solid  waste  landtllled 
in  that  state  and  uses  the 
revenues  to  fund  recycling  pro- 
grams throughout  the  state.  Its 
goal  is  to  recycle  25  per  cent  of 
all  solid  waste  by  1986. 

In  February  1983.  400  recyc- 
ling programs  were  operating  in 
318  New  Jersey  municipalities. 
Fifty-two  of  these  cities  have 
programs  in  which  participation 
is  mandatory.  One  hundred  pro- 
grams involve  curbside  collec- 
tion. A  notable  success  in 
recycling  activities  is  the  town  of 
Woodbury,  which  recycles  more 
than  45  per  cent  of  its  residen- 
tial waste;  it  saves  approximate- 
ly $65,000  in  waste  management 
costs  each  year.  New  Jersey  is 
now  considering  statewide  man- 
datory recycling  legislation. 

Source:  Mary  T.  Shell.  Ad- 
ministrator. New  Jersey  Office 
of  Recycling.  101  Commerce 
street.  Newark.  New  Jersey 
07102. 


Oklahoma  Beverage  Industry 
Recycling  Program  (BIRP).  The 

Oklahoma  beverage  industry's 
recycling  program  was  established 
in  1982.  It  involves  twenty  buy- 
back  recycling  centers  for  glass, 
aluminum,  and— in  some  cases- 
paper.  In  1984.  these  centers  rec7cl- 
ing  12,587  tons  of  materials  and 
paid  consumers  who  brought  in 
recyclables  a  total  of  $2,5ir,980. 
who  brought  in  recyclables  a 
total  of  $2,511,980. 

Plans  for  1984  mcluded  the 
number  of  centers  and  tripling 
the  amount  of  recyclables 
purchased. 

Source:  RECAP  Recycling 
News  2,  no.  I  (Winter  1984). 
Oklahoma  Beverage  Industry 
Recycling  Program.  317  E.  Lee. 
Sapulpa.  Oklahoma  74066. 


Urban  Ore,  Inc.  of  Berkeley, 
California.  This  profit-making 
company  operates  a  recycling 
program  that  includes  a  com- 
posting operation  for  yard  waste 
and  selected  organics  and  the 
salvage  and  sale  of  metals,  ap- 
pliances, building  materials, 
household  goods,  and  other 
reusables.  A  buy-back  recycling 
center  for  cans,  glass,  paper, 
oil,  and  returnable  bottles  is 
operated  next  door  on  a  non- 
profit basis  by  a  community 
group.  The  total  amount  of 
materials  recycled  by  both 
organizations  is  approximately 
1.490  tons  per  month,  or  19  per 
cent  of  Berkeley's  solid  waste 
stream.  Urban  Ore  collects 
S95.7-M  per  month  in  tipping 
fees  and  grosses  over  SI.  148.000 
per  year  from  the  sale  of 
recyclables. 

Source:  Solid  Waste  Fact 
Sheet.  Berkeley.  California. 
Mary  Lou  Van  Deventer. 
Materials  World  Publishing. 
1329  A  Hopkins.  Berkelev? 
California  94702. 
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Trash  to  Treasures.  Trash  to  Treasures  is  a  salvag- 
ing program  conducted  during  the  warm  months  at  one 
landfill.  Items  brought  to  the  landfill  that  have  potential 
reuse  value— like  books,  furniture,  toys,  and  appliances- 
are  retrieved  and  sold  in  a  monthly  "yard  sale."  Sales 
grossed  $965  in  1983  and  $754  in  1984.  Sales  are  usually 
held  the  first  Saturday  of  each  summer  month.  They  at- 
tract a  wide  variety  of  buyers,  from  children  to  junk  dealers 
and  small  appliance  repairmen. 

"Paper  Chase."  In  June  1983  the  county  began 
"Paper  Chase,"  an  in-house  paper-recovery  program  in 
two  county  office  buildings.  Computer  paper  and  white 
office  ledger  paper  are  collected  separately  in  desktop 
containers  and  central  storage  boxes  by  buildings  and 
grounds  employees  and  housekeeping  staff  and  then  car- 
ried to  a  local  waste  paper  dealer.  An  average  of  7,503 
pounds  of  paper  is  collected  and  sold  each  month,  the 
proceeds  running  at  S131  per  month.  Eight  buildings  now 
participate,  and  the  program  is  being  extended  to  all  coun- 
ty facilities. 

As  a  result  of  these  programs,  in  1982-83  Mecklen- 
burg County  recovered  1,296  tons  of  materials,  which 
sold  for  $33,003.  In  1983-84  revenues  virtually  doubled, 
with  $64,181  obtained  from  the  sale  of  1,622  tons — an 
amount  equivalent  to  approximately  one  day's  genera- 
tion of  solid  waste,  or  over  4,000  cubic  yards  of  landfill 
space  saved. 

Today.  During  1984-85  the  recycling  program  is  be- 
ing further  expanded.  The  board  of  county  commissioners 
has  set  a  recycling  goal  of  20  per  cent  of  the  total  waste 
stream  by  1989  and  30  per  cent  by  1994.  Currently,  ap- 
proximately 1  per  cent  of  the  v\aste  stream  is  recycled 
through  the  county's  program.  Clearly,  much  needs  to 
be  done  in  order  to  reach  the  commissioners"  goals. 

In  addition,  the  county  awarded  a  $99,000  contract 
to  a  public  relations  firm  to  promote  recycling  in  Mecklen- 
burg County  and  to  increase  public  awareness  of  solid 
waste  management  problems  in  general.  It  also  let  a 
$20,000  contract  to  an  Oregon-based  consulting  firm  to 
design  a  recycling  program  for  the  county  that  will  meet 
or  exceed  the  county's  recycling  goal. 

The  Charlotte  Clean  City  Committee  is  now  seek- 
ing private  sponsorship  of  the  Charlotte  Recycling  Mine, 
a  multi-material  buy-back  center  that  would  purchase 
newspapers,  glass,  aluminum  cans,  corrugated  paper,  and 
other  items  from  the  public. 

A  pilot  separation-collection  program  similar  to  the 
program  in  Huntersville  is  now  being  conducted  in  David- 
son. North  Carolina  (pop.  2,000).  The  Phillips  Container 
Corporation  collects  aluminum  cans,  newspapers,  and 
clear  glass  from  residences  every  Wednesday  and  hauls 
these  materials  to  the  landfill.  The  countv  then  returns 


90  per  cent  of  the  revenue  from  these  recyclables  to  the 
company.  In  the  first  three  months,  5.09  tons  of  materials 
($173  in  gross  revenue)  were  collected. 

Mecklenburg  County  is  strongly  committed  to  recyc- 
ling programs  as  a  way  to  handle  a  significant  portion 
of  the  solid  waste  stream.  Even  with  the  county's  long 
histor\'  of  successful  recycling,  the  program  expansions 
planned  for  the  next  few  years  will  make  the  previous 
achievements  seem  insignificant.  This  is  a  bold  move  for 
a  North  Carolina  county  to  take,  but  it  is  in  step  with  what 
is  rapidlv  becomins  the  norm  across  the  United  States. 

(f 


For  more  information  on  recycling: 

The  Recycling  Coordinator 

Mecklenburg  County  Engineering  Department 

700  North  Tr;,on  Street 

Charlotte,  North  Carolina  28202 

704/537-7442 

National  Recycling  Coalition,  Inc. 
45  Rockefeller  Plaza,  Room  2350 
New  York,  N.Y.  10111 
212/765-1054 

National  Association  of  Recycling  Industries 
330  Madison  Avenue 
New  York,  N.Y.  10017 
212/867-7330 

Public  Information  Office 

Office  of  Solid  Waste 

United  States  Environmental  Protection  Agency 

401  M  Street,  S.W. 

Washington,  D.C.  20460 

202/755-9170 

American  Paper  Institute 
Paper  Recycling  Committee 
260  Madison  Avenue 
New  York,  N.Y.  10016 
212/340-0600 

Institute  for  Local  Self-Reliance 
1717  18th  Street,  N.W. 
Washington,  D.C.  20009 
202/232-4108 
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HOW  MUCH  IS  TOO  MUCH? 


Indigent  Care  at  North  Carolina  Memorial  Hospital 


Nancy  O.  Mason 


North  Carolina  Memorial  Hospital  (NCMH)  is  a 
medical  tradition  in  the  state.  As  a  major  medical  center 
and  teaching  hospital  (associated  with  The  University  of 
North  Carolina  at  Chapel  Hill),  it  is  a  symbol  of  health 
care  at  its  best — technologically  sophisticated,  diversified, 
specialized. 

Another  aspect  of  the  tradition  is  that  NCMH  pro- 
vides assured  access  to  hospital  services  to  indigent 
residents  of  North  Carolina.  This  role  of  the  Hospital, 
as  perhaps  the  state's  primary  provider  of  indigent  care, 
is  now  changing.  As  the  costs  of  operating  a  hospital  rise 
and  other  hospitals  and  health  care  providers  become  in- 
creasingly unable  to  treat  medical  indigents,'  there  is 
evidence  that  more  of  the  responsibility  for  indigent  care 
(with  the  accompanying  financial  burden)  is  shifting  from 
the  local  level  to  NCMH.  As  a  result,  NCMH's  own  finan- 
cial position  and  continued  ability  to  serve  as  a  major  pro- 
vider of  care  for  indigents  are  threatened. 

This  article  will  examine  NCMH's  role  in  providing 
assured  access  to  hospital  services  to  indigents  of  North 
Carolina.  It  will  explore  the  basis  for  that  role,  the  inter- 
relationship between  NCMH  and  other  hospitals  that  pro- 
vide indigent  care,  and  whether  NCMH  can  continue  to 
function  as  the  "health  care  provider  of  last  resort"  for 
indigents  in  this  state. 


A  complex  institution 

As  North  Carolina's  largest  state-sponsored  medical 
center.  NCMH  performs  many  functions  and  serves  a 
variety  of  patient  populations.  As  a  major  teaching 
hospital,  it  encompasses  extensive  clinical,  educational, 
and  research  programs.  It  also  functions  as  (1)  a  primary 
care  resource  and  outpatient  clinic,  (2)  a  secondary  care 
community  hospital,  and  (3)  a  major  tertiary  care  refer- 
ral center.  NCMH  is  also  a  regional  burn,  trauma,  and 
hemophiliac  center. 

North  Carolina  hospitals  do  not  keep  statistics  on 
their  volume  of  indigent  care  in  a  standard  way  that  per- 
mits comparisons  among  hospitals. ^  Though  it  is 
theoretically  possible  for  NCMH  to  compile  statistics 
from  raw  data  about  actual  numbers  of  patients  treated 
and  types  of  services  rendered  in  each  of  its  departments. 
NCMH  measures  its  indigent  care  activities  in  financial 
terms — in  terms  of  dollars  not  collected  (see  Table  1).  The 
Hospital's  records  do  not  yield  fully  detailed  informa- 
tion on  indigent  patient  load,  but  they  are  the  best  gauge 
currently  available. 

According  to  Hospital  financial  data,  the  NCMH 
volume  of  indigent  care  in  terms  of  dollars  spent  has  in- 
creased steadily  since  1970.  The  cost  of  indigent  care  as 


The  author  is  a  third-year  student  ui  the  Sehool  of  Law  at  UNC-Chapel 
Hill.  She  has  a  special  interest  in  health  law. 

1.  See  Wyatt  Roye.  "Community  Hospitals:  Struggling  for  Survival." 
Popular  Government  19  (Summer  1983),  for  a  discussion  of  financial  pressures 
facing  community  hospitals  in  North  Carolina. 


2.  Steve  Morrisette,  vice-president  of  the  North  Carolina  Hospital  Associa- 
tion, states  (October  15,  1984)  that  the  reporting  of  indigent  care  and  the  deliver, 
of  indigent  care  are  two  very  different  things.  Each  hospital  in  the  state  decides 
on  its  own  manner  and  method  of  reporting  about  indigent  and  uncompen- 
sated care.  As  a  consequence,  even  w  hen  available,  data  are  not  easily  com- 
parable, nor  can  they  be  usefully  cumulated. 

One  estimate  states  that  in  North  Carolina  4  per  cent  of  all  hospital  pa- 
tients are  indigent.  See  Roye.  supra  note  I,  p.  20.  Nationwide  surveys  report 
that  about  10  per  cent  of  all  Americans  have  inadequate  medical  insurance 
or  none.  See  Hanna,  "Governments  May  Have  to  Bear  Medical  Indigent 
Burden,"  Washington  Actions  on  Health  10  no.  37  (September  17,  1984),  7. 
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Table  1.  North  Carolina  Memorial  Hospital:  Thirteen-Year  Financial  Summary  of  Indigent  Care,'  Fiscal  Years  1971-83 


1970-71 

1971-72 

1972-73 

1973-74 

1974-75 

1975-76 

1976-77 

1977-78 

1978-79 

1979-80 

1980-81 

1981-82 

1982-83 

Writeoffs.  Total 

S3 .448.551 

S2.22 1.722 

S2.699.905 

52.600,683 

S3. 866, 800 

S6.6.39.232 

S6. 765.. 162 

S7. 387. 125 

SI  1.097.899 

S15.770.846 

SI6.743.314 

S20, 736.906 

S26.54l.916 

Indigency 
Bad  debts 
Contrat:lijdl 

:,650.925 
282. 846 
514.780 

826.207 
989.053 
406.452 

2.880.629 
558.664 
-769. .388 

3.560.444 
1.236.124 
-2.195,885 

3.011.626 
983.177 
-128.003 

3.979.706 

1.800.203 

8.59,323 

4.088.998 

1,792.869 

883,495 

4.573.770 

2.072.515 

740.840 

7.939.402 

2.313.319 

845.178 

iO.6.59.989 
2.979.791 
2.131.066 

11.449.039 
3.108.955 
2.215.320 

12.593.758 
2.981.109 
5.162.0.39 

13.753.928 
4.455.614 
8.332.374 

adjustments 
and  other- 
Tt  of  patient 

17  .14% 

4,647c 

14,797, 

15  407t 

9,537, 

10.087, 

8-267, 

8.227, 

12.617, 

14,357, 

13.11% 

11.777, 

11  437, 

revenue 
represented 
by  indigency 

1     IsolalL-d  from:  "'Due  Nonh  Carolina  Memorial  Hospiul.  Thincen  Year  Financial  Summary.  Flwral  Years  1971-1983  * 
2.  Fiscal  Years  1980-82  reslalcd  for  correciion  of  pnor  years'  allowance  for  conlraclual  adju; 
NulE    B.iM;il  on  ihe  aitrual  hjMS  of  atmuntmc 


a  percentage  of  total  patient  revenue  has  fluctuated  over 
the  years,  but  by  fiscal  year  1982-83  it  represented  over 
11  per  cent  of  total  patient  revenue.  (In  this  discussion 
"revenue"  means  total  amount  chargeable  to  all  patients; 
it  includes  charges  that  must  be  written  off  because  of 
indigency,  bad  debt,  contractual  adjustment,  etc.)  In  fiscal 
1983-84  indigent  care  accounted  for  14.2  per  cent  of  total 
patient  revenue,  and  it  is  projected  to  represent  14.6  per 
cent  in  fiscal  1984-85.^  Since  1980,  in  keeping  these 
records,  the  Hospital  has  closely  monitored  by  county 
the  trend  in  dollars  of  indigent  care  at  NCMH. 

The  North  Carolina  General  Assembly  provides  an 
annual  operating  subsidy  to  NCMH  (see  Table  2).  Never- 
theless, there  is  no  direct  relationship  between  this  ap- 
propriation from  the  state  and  the  delivery  of  indigent 
care  at  the  Hospital.  The  general  perception  is  that  the 
state's  appropriation  to  NCMH  is  for  "teaching  and  in- 
digent care.""*  In  point  of  fact,  the  appropriation  is  not 
earmarked.  It  amounts  to  an  operating  subsidy  that  enables 
NCMH  to  provide  services  that  it  could  not  otherwise 
provide— such  as  a  large  volume  of  indigent  care  and  the 
training  of  health  professionals. 

NCMH's  records  on  dollars  of  indigent  care  do  not 
yield  fully  detailed  information  about  the  Hospital's  in- 
digent patient  load.  Though  it  is  theoretically  possible 
for  the  Hospital  to  compile  statistics  from  raw  data  about 
actual  numbers  of  patients  treated  and  types  of  services 
rendered  in  each  department  of  the  Hospital .  NCMH  has 
chosen  to  use  dollars  not  collected  as  the  most  useful 
measure  of  the  Hospital's  service  to  indigents. 


Why  an  indigent  care  provider? 

The  law.  NCMH's  role  as  a  provider  of  indigent  care 
has  evolved  from  a  broad  legislative  directive  for  the 
Hospital  to  provide  "community  service."  The  General 
Statutes'  authorize  the  Hospital's  board  of  directors  "to 
make  rules,  regulations  and  policies  governing  the 
management  and  operation  of  [the  Hospital]... to  meet 
the  goals  of  education,  research,  patient  care  and  com- 
munity service."  Incorporating  this  statutory  language, 
both  the  bylaws  of  the  governing  body  and  the  bylaws  of 
the  medical  staff  direct  that  NCMH  is  both  to  serve  the 
community  and  to  serve  as  the  primary  setting  for  clinical, 
educational,  and  research  programs  in  medicine  at  the 
University  of  North  Carolina.* 

NCMH  has  translated  the  statutory  statement  of  goals 
and  the  annual  operating  subsidy  from  the  General 
Assembly  into  an  open  admission  policy: 

It  is  the  purpose  of  North  Carolina  Memorial  Hospital  to 
provide  the  citizens  and  physicians  of  North  Carolina 
a  referral  medical  service  program,  as  well  as  to  pro- 
vide the  geographically  contiguous  community  with 
primary  and  emergency  care  in  a  teaching  hospital  en- 
vironment. Medical  services  are  provided  to  all  per- 
sons based  upon  the  need  for  the  services  and  not 
upon  the  patient's  ability  to  pay.' 


3.  Conversation  with  Walter  Parris.  Director.  NCMH  Fiscal  Ser\ices  Divi- 
sion. North  Carolina  Memorial  Hospital  (October  15.  1984). 

4.  The  (Jesignation  of  the  state  appropriation  for  teaching  and  indigent 
care  apparently  is  based  on  an  unwritten  understanding  and  tradition.  There 
seems  to  be  no  direclise  to  that  effect  in  the  records,  /i/. 


5.  N.C,  Gen.  Stat.  §  116-.17(b)  (198.3), 

6.  North  Carolina  Memorial  Hospital  Bylaws.  Preamble  (adopted 
November  10.  1980);  North  Carolina  Memorial  Hospital  Medical  Staff  Bylaws, 
Preamble  (approved  by  the  Executive  Committee  September  12,  1983). 

7.  North  Carolina  Memorial  Hospital.  Admission  and  Discharge  Policy, 
No.  A-03  (effective  November  1,  1978).  NCMH  defines  its  community  ser- 
vice mission  also  to  include  such  health  care  delivery  functions  as  the  provi- 
sion of  workshops,  community  education  programs,  staffing  of  the  Orange 
County  Rescue  Squad  by  people  trained  by  NCMH  volunteers,  and  service 
on  the  local  chamber  of  commerce  structure  by  hospital  staff. 
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Table  2.  North  Carolina  Memorial  Hospital:  Thirteen-Year  Financial  Summary  of  Indigent  Care,'  Fiscal  Years  1971-83 


1970-71 

1971-72 

1972-7,1 

197.1-74 

1974-75 

1975-76 

1976-77 

1977-78 

1978-79 

1979-80 

1980-81 

1981-82 

1982-83 

Total  expendiiurcs 

>:i.5K2,4(ii 

S2.?.46.S.7H9 

528.075.947 

S12.495,656 

S4 1.878, 175 

S47,671  610 

S57. 8.12.711 

S66.446.861 

571,918.190 

S»1, 151,014 

S98. 175.295 

1 11.307.168 

SI  14.896.1X12 

SalarK>  level 

fringes)- 
Olher' 

12.4?:. 21^: 

1.?. 97.1, 79? 

16.029.761 

19.445.115 

24. .18 1.450 

584,780 

31.720.727 

.16.115.666 

19.623.437 

41,937.127 

49.908.W6 

55.441.020 

58.912.663 

y.i.'io.  itiy 

9.4S9.993 

12.IH6.I86 

11.0-50. .521 

17.496.725 

86.830 

26,112,re)6 

.10.131.195 

32.314.953 

19,213,687 

48.226.M9 

55.866,148 

55.983.3,19 

Tula]  reeeipis. 

:i,.'i8:.4(ii 

2.?.46.5,7S6 

28.075.947 

.12.495.656 

41.878.175 

47.671,610 

57.8.12,733 

66.446.861 

71.938.390 

83,151,014 

98.175.295 

11. .107. 168 

1  14.896.002 

Palieni  &  inher- 

11,619.682 

17,21.1.281 

19.801. 6(M 

21.184.561 

23.612. .103 

33,091,690 

45,971,752 

,50.403.101 

.54.246.133 

66.295.038 

78.717.8.52 

90.429. ,146 

96.721.635 

Stale  appropria- 
lions- 

9.962.779 

6.2-52.50-5 

8.274. .141 

1 1 . 1 1 1 .091 

11.265.K72 

14,579,920 

1  1,860,981 

16.013.560 

17,692,257 

16.855.976 

19.457.443 

20.877.822 

18.174.367 

Tolal  palieni 

15.291,21(1 

17.788.887 

19.480.166 

21.126.032 

31.586.143 

39,477.690 

49.525.997 

55.615.885 

62.971,475 

74.269.582 

87.528..108 

106.975.192 

120.356.,120 

charges 

I.  Isolaleil  from  labk-  eniillcd  ■The  Norih  Carolina  Memorial  Hospital,  Thincfn-Vcjr  Fmancui  Summan .  Fisi:al  Years   1971-1983. " 
2    Reported  on  a  cjsh  hjMs,  remainmi:  tmanLial  Jala  reported  on  an  jeinial  hasis 


It  can  be  argued  that  pursuant  to  this  admission  poHcy, 
NCMH  has  assumed  the  obligation  to  care  for  any  North 
CaroHna  resident  who  comes  to  its  door.* 

Because  of  the  increasing  financial  burden  arising 
from  an  absolutely  open  admission  of  patients,  including 
those  who  are  not  North  Carolina  residents,  in  1982  the 
NCMH  board  of  directors  developed  a  separate  out-of- 
state  admission  policy.  This  policy  change  was  made  in 
an  effort  to  assure  that  NCMH's  commitment  to  the  peo- 
ple of  North  Carolina  would  not  be  jeopardized  by  the 
financial  drain  of  delivering  free  care  to  nonresidents.' 
The  new  policy  authorizes  denial  of  out-of-state  emergen- 
cy admissions  "if  it  is  determined  that  [NCMH]  will  not 
be  compensated  for  providing  care  to  such  persons  and 
another  more  proximate  institution  is  available  to  pro- 
vide the  required  care."  Nonemergency  admissions  "may 
be  denied  if  it  is  determined  that  [NCMH]  will  not  be 
compensated  for  providing  care  to  such  persons."  An  in- 
digent nonresident  may  be  admitted,  however,  if  his  con- 
dition provides  the  potential  for  a  "unique  educational 
experience"  for  students  and  hospital  personnel." '°  In  ef- 
fect, these  restrictions  are  quite  mild;  an  indigent  will 
be  denied  admission  only  after  an  evaluation  of  his  case, 
and  it  is  always  possible  to  admit  him  on  a  "teaching" 
basis. 


8.  On  the  other  hand,  it  could  be  argued  that  certain  language  of  the  ad- 
mission policy— such  as  "re/erra/ medical  service  program"  and  "based  upon 
need  for  the  ser\ice"— should  be  restrictively  interpreted.  The  issue  then  would 
shift  to  political  feasibility. 

9.  Conversation  with  Ben  Gilbert.  Attorney  for  North  Carolina  Memorial 
Hospital  (August  3,  1984). 

10.  North  Carolina  Memorial  Hospital.  Out-of-State  Transfers  and  Ad- 
missions, Policy  No.  O-OI  (effective  August  8,  1982). 


The  money:  state  appropriations 

What  anchors  and  shapes  NCMH's  role  as  the  state's 
primary  provider  of  indigent  care  is  the  North  Carolina 
General  Assembly's  long-standing  commitment  to  pro- 
vide medical  care  for  all  residents  of  North  Carolina.  This 
commitment  is  reaffirmed  each  year  in  the  appropria- 
tion to  NCMH  for  "teaching  and  indigent  care." ' '  Without 
this  consistent  appropriation,  NCMH  could  neither  have 
an  open  admission  policy  nor  provide  the  current  level 
of  indigent  care. 

NCMH  began  with  a  decision  after  World  War  11  to 
expand  the  medical  school  at  the  University  of  North 
Carolina  from  a  two-year  program  to  a  four-year  cur- 
riculum, which  required  that  hospital  facilities  be  available 
for  clinical  instruction  of  medical  students.  The  state  com- 
mitment to  NCMH  was  part  of  a  broad  goal  of  improv- 
ing health  care  in  North  Carolina  after  the  war.'-  The 
historical  documentation  does  not  spell  out  a  specific  long- 
range  mission  for  the  Hospital,  but  it  does  make  clear 
that  the  General  Assembly  had  moved  from  a  vague  vi- 
sion of  health  care  for  North  Carolinians  to  a  genuine 
commitment,  and  to  date  the  General  Assembly  has  reaf- 
firmed its  commitment  annually. 

How  the  state  appropriation  works 

Historically,  net  revenue  from  patient  charges  and 
similar  sources  has  not  been  enough  to  cover  total 


11.  See  note  4.  supra. 

12.  See  generally.  North  Carolina  Medical  Care  Commission.  Official 
Report  of  the  Medical  Care  Coimnissiori  on  the  E\pat>sion  of  the  Medical  School 
of  the  University  of  North  Caroliiui  to  Governor  R.  Gregg  Cherry  and  the  Board 
of  Trustees  (1947). 
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operating  expenses  at  NCMH  (see  Table  2).  Appropria- 
tions from  the  state's  general  fund  pro\ide  mone_\s  that 
are  perceived  to  be  for  costs  associated  with  "indigent 
care  and  teaching."'^  Nevertheless,  there  is  no  direct  cor- 
relation between  the  state  appropriation  and  either  the 
level  of  indigent  care  pro\ided  or  the  actual  costs  of  the 
Hospital's  teaching  program:  '■'  both  the  indigent  care  and 
the  teaching  continue  independentK  of  the  appropriation. 
From  an  accounting  perspective,  the  state  appropriation 
provides  a  means  for  NCMH  to  balance  its  budget  an- 
nually. In  other  words,  the  state  appropriation  is  an 
operating  subsidy— a  function  of  the  budget  process. 

Table  3  shows  actual  state  appropriations  to  NCMH 
and  the  percentage  of  total  receipts  represented  by  them 
from  1970-71  to  1982-83.  With  some  fluctuation  from  year 
to  year,  actual  appropriations  per  year  increased  while 
the  amount  of  appropriation  as  a  percentage  of  total 
hospital  operating  budget  decreased — 46.2  per  cent  in 
1970-71  to  15.8  per  cent  in  1982-83.  The  appropriation  for 
1983-84  was  decreased  by  S3'/2  million  as  part  of  the 
tradeoff  for  an  appropriation  of  funds  to  construct  a 
critical-care  unit. 

Although  state  appropriations  have  declined  as  a 
percentage  of  total  receipts  (see  Table  2).  NCMH  seems 
to  be  distinguished  from  other  teaching  hospitals  by  the 
fact  that  it  continues  to  receive  a  relatively  high  percen- 
tage of  its  revenue  from  government  appropriations.  By 
law  the  Hospital  must  spend  the  cash  generated  from 
receipts  before  it  uses  the  appropriations.  If  any  ap- 
propriated funds  remain  unspent  at  the  end  of  the  fiscal 
year,  they  re\ert"  to  the  state's  general  fund.  From  1974 
to  1983.  the  average  annual  reversion  was  20  per  cent  of 
the  gross  appropriation.'* 

Adjunct  to  the  community  hospital  network 

State  law  and  a  political  commitment  ser\e  as  the 
basis  for  NCMH's  role  in  providing  indigent  care.  But 
NCMH  is  not  the  only  hospital  within  the  state  that  cares 
for  indigents.  Though  the  available  statistics  on  indigent 
care  from  the  state's  hospitals  are  not  comprehensive  and 
not  in  a  standard  form  that  allows  comparison.'''  it  is 


Table  3.  North  Carolina  Memorial  Hospital: 
State  Appropriations.  Historical  Profile 


13.  See  note  4.  supra. 

14.  According  to  the  director  of  the  NCMH  Fiscal  Ser\  ices  Di\  ision.  the 
critical  fact  is  that  the  state  appropriation  is  an  "unidentifiable  subsid\ ";  it 
is  "nonrestricted."  Conversation  with  Walter  Parris  (October  28.  1984). 

15.  Reversion  results  when  NCMH  did  not  use  all  of  its  appropnation  or 
realized  greater  receipts  than  it  had  expected- 

16.  Fiscal  information  was  provided  by  Walter  Parris.  director,  and  John 
Caron  and  Locke  Ward,  assistant  directors,  of  the  NCMH  Fiscal  Services 
Division. 

17.  See  note  2.  supra. 


^ears 

State 

appropriations 

actual 

amount 

app 

as 

recei 

State 
ropriations 
'i  of  total 
3ts  (actual) 

Reversion 

1970-71 

S    9.962.779 

46. 2<? 

- 

71-72 

6.252.505 

26.7 

- 

72-73 

8.274.343 

29.5 

- 

73-74 

1 1 . 1 1 1 .093 

34.2 

18-5% 

74-75 

13.265.872 

31.7 

19.5 

75-76 

14.579.920 

30.6 

11.2 

75-77 

11.860.981 

20.5 

27.2 

77-78 

16.043.560 

24.1 

25.8 

78-79 

17.692.257 

24.6 

11.6 

79-80 

16.855.976 

20.3 

20.7 

80-81 

19.457.443 

19.8 

23.1 

81-82 

20.877.822 

18.8 

15.8 

82-83 

18.174.367 

15.8 

10-yr 

25.2 
avg..  20.19f 

Note    Based  on  the  accrual  basis  of  accounting- 
Source    -Adapted  from  "North  Carolina  Memorial  Hospital    Thirteen  >'ear  Financial  Sum- 
mar..  Fiscal  Years  1971-1983,  North  Carolina  Memonal  Hospital  Performance  Historv  iState 
-Appropriation  Reversions).  FY  June  1974-June  1983 


assumed  that  other  hospitals  in  the  state  are  treating  in- 
digents locally  and  absorbing  the  loss.  A  few  counties 
make  direct  appropriations  to  hospitals  for  indigent  care.  '* 
Currently,  there  are  147  nonfederal  hospitals  in  North 
Carolina:  132  of  them  are  classified  by  the  American 
Hospital  Association  as  acute-care  general  hospitals. 
Theoretically,  many  of  them  provide  some  volume  of  in- 
digent care,"  but  undoubtedly  most  indigent  care  at  the 
local  level  is  provided  by  a  network  of  "community 
hospitals"  (about  50)  sponsored  by  municipalities  and 
hospital  authorities  that  were  created  pursuant  to  Chapter 
131  of  the  North  Carolina  General  Statutes. '"  In  addition 
to  the  lack  of  statistics  about  the  total  volume  of  indigent 
care  deliver},  there  is  some  question  about  the  nature  and 


18.  In  1981  seven  North  Carolina  counties  reported  that  the\  allocated 
a  specific  appropriation  for  indigent  care.  Conversation  u  ith  Patrice  Roesler. 
Director  of  Intergovernmental  Programs.  N-C.  .Association  of  County  Com- 
missioners (January  25.  1985). 

19-  .Michael  D  Brombert.  executive  director  of  the  Federation  of  .American 
Hospitals,  is  quoted  as  reporting  that  iti  investor-ow  ned  members  spend  alxiul 
4  per  cent  of  revenues  for  indigent  care— about  the  same  as  private  nonprofit 
hospitals  (but  far  less  than  public  hospitals)-  SeeHanna.op.  cit.  supra  nole  2. 

20-  N.C-  Gen.  Stat.  Chapter  131  was  recodified  as  Chapter  131E  in  1983. 
G-S-  131E-6I2)  defines  "community  general  hospital"  as  "a  short-term 
nonfederal  hospital  that  provides  diagnostic  and  therapeutic  serv  ices  to  pa- 
tients for  a  variety  of  medical  conditions,  both  surgical  and  nonsurgical,  such 
services  being  available  for  use  primarily  by  residents  of  the  community  in 
which  it  is  located."  N.C.  Gen.  Stat  §  13iE-6(2). 
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North  Carolina  Memorial  Hospital  {Courtesy  of  the  UNC-Chapel  Hill  News  Bureau}. 


extent  of  the  obligation  on  municipalities  and  hospital 
authorities  to  provide  uncompensated  hospital  care  to 
medical  indigents.^' 

Although  not  officially  a  community  hospital, 
NCMH  plays  the  important  function  of  adjunct  to  the 
state's  community  hospital  network.  In  theory,  this  ad- 
junct role  consists  of  the  Hospital's  being  a  referral  center 
when  local  resources  and  expertise  at  community 
hospitals  cannot  meet  the  medical  needs  of  a  particular 
patient. ^^  In  reality,  NCMH  serves  as  the  "provider  of 
last  resort"  (sometimes  the  term  used  is  "dumping 
ground").  The  implicit  assumption  by  other  North 
Carolina  hospitals  seems  to  be  that  NCMH  is  always 
available  as  a  transfer  resource. 

Unfortunately,  community  hospitals  that  are  now  pro- 


21.  See.  e.g. ,  D.  Aycrs.  "The  Obligation  of  Municipalities  Under  North 
CaroMna  Law  to  Provide  Uncompensated  Hospital  Care  to  the  Medically  In- 
digent" (doctoral  diss..  School  of  Public  Health,  The  University  of  North 
Carolina  at  Chapel  Hill,  1983). 

22,  As  broadly  defined  in  the  NCMH  admission  policy,  supra  note  7. 


viding  indigent  care  at  the  local  level  may  be  the  least 
able  of  all  hospitals  to  absorb  the  related  financial  loss. 
All  hospitals,  whether  for  profit  or  not  for  profit,  recoup 
part  of  this  loss  by  cost-shifting— by  increasing  their 
charges  to  patients  whose  bills  are  paid  by  themselves 
or  by  insurance  coverage.  As  the  saturation  point  in  this 
practice  is  reached,  an  increasingly  attractive  method  of 
dealing  with  the  issue  of  indigent  care  may  be  by  patient- 
shifting— by  transferring  indigents  to  NCMH. 

NCMH's  burden  of  indigent  care 

As  federal  policy  makers  cut  dollars  from  health  pro- 
grams for  the  elderly  and  the  poor,  the  financial  strength 
of  all  hospitals  is  threatened.  Consequently,  the  incen- 
tive is  greater  for  hospitals  to  engage  in  this  patient- 
shifting.  NCMH  is  particularly  vulnerable  because  of  the 
high  expectations  generated  by  its  tradition  of  providing 
hospital  care  to  all  residents  of  North  Carolina.  In  order 
to  predict  what  impact  potential  shifts  in  the  extent  to 
which  indigents  arc  treated  at  the  Hospital  might  have  on 
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Table  4.  The  North  Carolina  Memorial  Hospital  Select  Analysis  of  Patient  Receipts  and  Collection  Ratio. 
Fiscal  Years  1976-83.'  Percentage  of  Patients  Receipts 


1975-76 

1976-77 

1977-78 

1978-79 

1979-80 

1980-81 

1981-82 

1982-83 

Inpatient 

Medicare 

27.40% 

31.40% 

30.40% 

32.90% 

34.50% 

33.70% 

35.81% 

38.52% 

Medicaid 

21.80 

19.40 

20.80 

17.40 

17.90 

17.10 

14.30 

13.52 

Casli  Pa\ments  and  Deposits 

3.40 

3.90 

2.80 

3,30 

2.50 

2.30 

1.90 

2.01 

Outpatient 

Medicare 

17.80 

24,60 

23.30 

28,30 

32.10 

29.70 

29.52 

28.91 

Medicaid 

12.40 

16.00 

13.30 

11,10 

11.50 

13.10 

8.67 

14.47 

Cash  Payments  and  Deposits 

26.10 

24.30 

22.70 

20.90 

18.70 

15.40 

15.72 

16.90 

Total  Patients 

Medicare 

26.10 

30.60 

29.60 

32.40 

34.20 

33.20 

34,99 

37.23 

Medicaid 

20.60 

19.00 

20.00 

16,60 

17.20 

16.60 

13-57 

13.65 

Cash  Payments  and  Deposits 

6.40 

6.30 

5.10 

5,40 

4.40 

3.90 

3,71 

4.02 

Collection  Ratio 

(Net  patient  receipts/gross  patient 

service  revenue  (April-March)] 

Inpatients 

77.50 

83.00 

86.20 

83,00 

87.50 

87.90 

82,07 

81.30 

Outpatients 

59.90 

60.90 

63,50 

69.70 

69,90 

72.00 

71.47 

71.94 

Total  patients 


74.70 


79.60 


.90 


81.00 


84.80 


85.50 


80.47 


79,89 


1,  Isolated  from;  Analysis  of  Receipts  and  .Adjustments 


the  future  of  NCMH.  it  is  necessary  to  examine  the  pre- 
sent trends  in  service  to  indigents  at  the  Hospital. 

As  we  saw  earlier.  NCMH  keeps  its  records  on  in- 
digent care  in  terms  of  dollars  not  collected;  other  hospitals 
use  other  measures  of  their  indigent  care  activity.^^ 
Therefore,  it  is  currently  not  possible  to  say  precisely  what 
portion  of  the  state's  indigent  hospital  care  burden  is  be- 
ing carried  by  NCMH.  Still,  we  can — by  examining  and 
calculating  certain  isolated  indicators  of  uncompensated 
care — get  a  rough  gauge  of  the  level  of  indigent  care 
delivered  by  NCMH.  ^ 

Indicators  of  service  to  indigents 

Financial.  In  actual  dollars  not  collected,  the 
amounts  of  indigent  care  have  increased  steadily  from 
5826.207  in  1971-72  to  S13.753.928  in  1982-83  (see  Table 
3).  even  though  the  cost  of  caring  for  indigents  as  a  percen- 
tage of  of  mtal  charges  to  patients  has  tluctutatcd  signi- 
ficantly from  year  to  year,  lexeling  off  at  11.43  per  cent 
in  1982-83. 


An  analysis  of  NCMH  historical  financial  data-^'*  for 

the  period  1975-76  to  1982-83  shows  the  following  trends 

related  to  patient  receipts  and  collection  ratios  (see  Table 

4). 

— Medicare  receipts  as  a  percentage  of  total  patient 
receipts  rose  from  about  26  per  cent  in  fiscal  year 
1975-76  to  over  37  per  cent  in  FY  1982-83. 

—Medicaid  receipts  declined  as  a  percentage  of  total  pa- 
tient receipts  from  over  20  per  cent  to  a  little  over  13 
per  cent  from  1975-76  to  1982-82  but  increased  slight- 
ly in  FY  1982-83. 

— Cash  payments  declined  as  a  percentage  of  total  receipts 
from  6.40  per  cent  in  FY  1975-76  to  4.02  per  cent  in 
FY  1982-83.  During  this  same  period,  cash  payments 
also  declined  as  a  percentage  of  inpatient  receipts — 
from  3.4  per  cent  to  2  per  cent. 

—The  collection  ratio  (net  percentage  of  gross  charges 
on  an  accrued  basis  collected  annually)  increased 


23.  See  note  2.  supra. 


24.  The  usefulness  of  this  payer-mix  analysis  is  limited  by  the  lack  of  com- 
parative summary  data  that  shov.s  shifts  in  volume  of  inpatient  use  by  specific 
payer  nii\  groups.  Such  raw  data  as  available  in  computer  format  but  are  not 
now  complied  in  similar  summary  fashion. 
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Table  5.  North  Carolina  Memorial  Hospital:  Indiizencv  WriteotTs  from  a  Selected  County 
and  Outside  the  State.  Fiscal  Years  1980-81.   1981-82.  and  1982-83 
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Steadily   for  both   inpatients  and  outpatients  until 
1981-82,  when  it  declined.  The  inpatient  collection  ratio 
rose  from  77.50  per  cent  in  FY  1975-76  to  87.90  per 
cent  in  FY  1980-81  and  then  declined  to  82  per  cent 
in  FY  1981-82  and  81  per  cent  in  FY  1982-83.  The  out- 
patient collection  rate  rose  from  59.90  per  cent  in  FY 
1975-76  to  72  per  cent  in  FY  1980-81,  then  declined  to 
a  little  less  than  72  per  cent  in  both  FY  1981-82  and 
FY  1982-83. 
Teaching  hospitals.  A  comparison  of  operational 
and  departmental  indicators  for  three  North  Carolina 
teaching  hospitals  shows  that  charity  and  other  deduc- 
tions (contract  adjustments  and  bad  debts)  constitute  15 
per  cent  of  total  patient  charges  for  NCMH  as  opposed 
to  2.2  per  cent  at  Duke  University  Hospital  and  .8  per 
cent  at  North  Carolina  Baptist  Hospital  in  Winston- 
Salem. ^^ 

Geographic.  In  fiscal  1980-81  the  Hospital's  Fiscal 
Services  Division  began  to  assemble  financial  data  about 
indigency  writeoffs  by  county.  For  purposes  of  analysis, 
"indigency"  includes  those  patients  who  do  not  have 
money  to  pay  for  services;  it  represents  a  '"credit"  issue 
(rather  than  a  "collection"  issue,  which  involves  people 
who  can  but  do  not  pay). 

The  data  show  that,  with  some  variation  year  to  year, 
slightly  over  50  per  cent  of  the  total  amount  of  indigent 
writeoff  is  spent  on  patients  from  Orange,  Alamance. 
Chatham,  Johnston,  Harnett,  Lee,  and  Wake  counties  and 
from  out  of  state.  Twenty-five  per  cent  is  for  indigents 
from  another  10  counties,^*  and  the  remaining  25  percent 


25.  The  Duke  Endowment  Comparative  Operational  and  Departmental 
Indicators  (October  I.  1982^September  30.  1983). 

26.  Ttie  list  of  these  counties  may  var\  slightly  from  year  to  year  It  generally 
includes  Johnston.  Durham.  Guilford.  Randolph.  Sampson.  Lenoir,  Caswell, 
and  Robeson. 


is  spent  on  indigent  patients  from  the  rest  of  North 
Carolina. 

In  1983,  more  indigent  writeoff  was  for  Orange  Coun- 
ty than  for  any  other  county— 14.9  per  cent  of  the  total. 
More  of  the  total— 3.86  per  cent — was  for  out-of-state  in- 
digents than  tor  indigents  from  any  other  county  except 
six. 

Some  potentially  significant  changes  occurred  from 
1980-81  through  1982-83,  most  notably  in  the  figures  for 
Lee  County  and  out  of  state  (see  Table  5).  For  example, 
as  a  percentage  of  total  patient  load  from  NCMH's 
"primary  service  area,"  (a  seven-county  area  surround- 
ing Chapel  Hill),  even  though  indigent  patients  from  Lee 
County  decreased  by  .05  per  cent  between  1982  and  1983, 
the  total  dollar  amount  of  writeoff  tor  indigents  from  that 
county  rose  from  $374,000  in  1981  to  $574,309  in  1983. 
an  increase  of  5i.6  per  cent.  It  may  be  significant  that 
in  1980  the  ownership  of  Central  Carolina  Hospital,  Lee 
County's  only  hospital,  was  transferred  to  American 
Medical  International,  an  investor-owned  corporation. 

In  1981,  2.46  per  cent  of  the  total  indigent  patient  load 
at  NCMH  came  from  out  of  state;  that  figure  rose  to  3.86 
per  cent  in  1983.  The  actual  dollar  writeoffs  for  these  pa- 
tients during  that  time  period  increased  from  $233,060 
to  $550,420— a  rise  of  136  per  cent.  Since  NCMH's  policy 
of  restricting  out-of-state  admissions  did  not  go  into  ef- 
fect until  August  1982,  its  impact  was  not  reflected 
significantly  in  statistics  for  FY  1983. 

Medicaid.  NCMH  appears  to  care  tor  a  dispropor- 
tionately large  share  of  the  state's  Medicaid  inpatients. 
In  North  Carolina,  only  Duke  Hospital  receives  a  higher 
amount  of  Medicaid  payments  for  inpatient  services.  The 
annual  Medicaid  patient  load  as  a  percentage  of  all  pa- 
tients is  higher  for  NCMH  than  for  any  other  teaching 
hospital  in  the  state. 

Table  6  shows  Medicaid  statistics  for  the  fiscal  year 
ending  June  30,  1983,  for  NCMH.  Duke,  North  Carolina 
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Table  6.  Comparative  Medicaid  Statistics  for  Selected  North  Carolina  Hospitals.  Fiscal  \'ear  Ending  June  30.  1983 


Medicaid 
payments  to 
inpatient 
hospitals' 
(millions) 

Per  diem 
rates- 

%  of 
total 

No.  of 
cases 

%  of 
total 

Average 

cost 

per  case 

day 

Total 
of  care 

%  of 
total 

Avg.  stay 

per  case 

(days) 

State  total 

$139.0 

100.0% 

78,790 

100.0% 

$1,764 

.548.212 

100.0% 

North  Carolina 
Memorial  Hospital 

$12,7 

$478.00 

9.1% 

2,548 

3.2% 

S4.984 

27,107 

4.9% 

10.6 

Duke 

$13.7 

$509.88 

9.8% 

3,380 

4.3% 

$4,053 

29,717 

5.4% 

8.8 

North  Carolina 
Baptist 

$7.5 

S336.57 

5.5% 

2,045 

2.6% 

$3,663 

22,944 

4.2% 

112 

Durham  General 

$2.1 

$336.42 

1.5% 

744 

1.0% 

$2,823 

6,756 

1.2% 

9.1 

1.  This  figure  represents  26  per  eent  of  total  Mcdieaid  service  payments  for  the  fiscal  year  ending  June  30.   1983. 

2.  Hospital  was  subject  to  the  patient-days  limit  at  this  rate.  Excess  patient  days  were  reimbursed  al  the  rate  of  $200  per  day. 

Source:  Mike  Karpinski,  Chief  ot  Rate-Setting  Section.  Stale  Medicaid  Olfice,  Division  of  Medical  .Assistance,  State  Department  of  Human  Resources. 
Fiscal  vear  endins>  June  30.   1983. 


Baptist,  and  Durham  County  General  hospitals.  During 
that  time  period.  Duke  provided  the  most  inpatient  days 
of  care  (29.717)  to  the  most  Medicaid  cases  (3,380)— or 
4.3  per  cent  of  all  Medicaid  cases  in  the  state.  Duke's 
average  length  of  stay  per  case  was  shorter  (8.8  days)  than 
the  stay  in  any  of  the  other  three  hospitals;  nonetheless, 
Duke  received  9.8  per  cent  of  total  Medicaid  payments 
made  to  all  inpatient  hospitals  in  North  Carolina. 

Of  the  total  days  of  care  provided  to  Medicaid  pa- 
tients in  North  Carolina,  NCMH  provided  4.9  per  cent; 
this  percentage  represented  3.2  per  cent  of  all  Medicaid 
cases  in  this  state  during  that  year  and  9.1  per  cent  of  total 
Medicaid  payments  to  inpatient  services.  The  average 
length  of  stay  per  case  was  10.6  days.  North  Carolina  Bap- 
tist Hospital  served  2 .6  per  cent  of  the  state's  total  Medicaid 
cases  and  provided  4.2  per  cent  of  the  state  total  days  of 
care:  the  average  length  of  stay  at  Baptist  Hospital  was 
the  longest— 11.2  days.  Baptist  Hospital  received  5.5  per 
cent  of  total  Medicaid  inpatient  hospital  payments. 
Durham  County  General  Hospital  had  the  smallest 
Medicaid  burden,  in  terms  of  percentages,  among  the  four 
hospitals.  It  prtivided  1.27  per  cent  of  the  state's  total 
number  of  days  of  care  to  I  per  cent  of  the  total  number 
of  Medicaid  cases  and  received  1.5  per  cent  of  total 
Medicaid  payments  to  inpatient  hospitals  within  the  state. 
The  average  stay  per  case  was  longer  at  Durham  County 
General— 9.1  days— than  at  Duke. 


These  data  suggest  that  both  NCMH  and  North 
Carolina  Baptist  may  be  seeing  Medicaid  patients  who 
are  more  seriously  ill  and/or  require  more  specialized 
services.  Duke's  Medicaid  population  seems  to  be  less 
seriously  ill  and/or  is  being  discharged  sooner.  Duke's 
per  diem  reimbursement  rate  was  $510,  compared  with 
$478  for  NCMH,  $350  for  North  Carolina  Baptist,  and 
$336  for  Durham  County  General  Hospital. 

The  future? 

Access  to  hospital  care  for  indigents  in  North 
Carolina  clearly  will  be  affected  by  how  hospitals  respond 
to  the  increasingly  complex  financial,  legal,  and  social 
pressures  facing  them.  Providing  indigent  care  drains  the 
resources  of  any  hospital:  therefore  the  financial  incen- 
tive is  toward  minimizing  the  volume  of  indigent  care 
delivered.  If  community  hospitals  cannot,  and  other 
hospitals  will  not,  maintain  the  current  levels  of  hospital 
care  delivered  to  indigents  locally,  the  burden  of  indigent 
care  at  NCMH  will  no  doubt  increase. 

In  the  past,  a  certain  "equilibrium"  in  indigent  care 
was  preserved  statewide  so  long  as  the  numbers  of  in- 
digents to  be  cared  for  remained  manageable  and  ade- 
quate state  appropriations  to  support  indigent  care  and 
to  balance  the  budget  at  NCMH  was  forthcoming  from 
the  General  Assembly.  Furthermore,  the  burden  has  been 
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spread,  to  some  degree,  among  many  hospitals.  But  now 
the  trend  seems  to  be  shifting  the  burden  to  larger,  non- 
proprietary hospitals — especially  NCMH. 

The  financial  burden  of  uncompensated  indigent  care 
appears  to  be  significant  and  expanding  at  NCMH.  and 
the  financial  consequences  will  be  substantial.  For  ex- 
ample, presumably  because  of  its  expanding  Medicare 
population,  the  Hospital  has  projected  more  than  a  $3 
million  loss^^  in  the  first  year  of  Medicare's  prospective- 
payment  system, ^^  which  is  being  phased  in  over  a  three- 
year  period  that  began  on  July  1,  1984.  NCMH  hopes  to 
counter  this  anticipated  loss  with  more  efficient  bill- 
collection  procedures  and  a  rate  increase  that  became  ef- 
fective in  mid-April  1984.-9 

Likewise,  if  the  trend  toward  the  assumption  of  com- 
munity hospitals  by  private  ownership  does  indeed  mean 
that  increasing  numbers  of  indigents  are  shifted  to  public 
hospitals,  NCMH's  financial  position  could  be  severely 
undermined.  Local  governments  are  facing  the  increas- 
ing financial  burden  of  maintaining  a  community  hospital. 
The  General  Assembly  has  recently  enacted  legislation 
that  permits  counties  to  convey  their  local  hospital  to  a 


27.  "NCMH  Gears  for  Medicare  Changes."  The  Chapel  Hill  Newspaper. 
July  4.  1984,  p,  lA. 

28.  Under  Medicare's  prospective-payment  plan,  hospital  fees  are  set  in 
advance  on  the  basis  of  467  diagnostic-related  groups  that  are  based  on  the 
severity  of  the  respective  illnesses.  Hospitals  may  keep  the  difference  between 
the  predetermined  fees  and  their  actual  costs  if  they  spend  less  than  the  set 
rate.  But  a  hospital  that  spends  more  than  the  set  rate  must  absorb  the  loss.  Id. 

29.  Op.  lit.  supra  note  27. 


nonprofit^*^  or  for-profit^'  corporation.  Additional  legisla- 
tion was  also  recently  adopted  presumably  to  protect  ac- 
cess to  local  hospital  care,  but  the  question  remains 
whether  it  will  also  preserve  that  access  for  indigents. 

The  main  issue  now  for  NCMH  seems  to  be:  How 
much  of  an  increased  indigent  care  burden  can  the 
Hospital  absorb  and  still  remain  financially  secure.  The 
promise  arising  from  NCMH's  admission  policy  is  be- 
ing transformed  into  the  Hospital's  great  dilemma  as  the 
equilibrium  in  indigent  care  among  the  hospitals  of  the 
state  is  upset.  If  the  local  burden  of  providing  indigent 
care  continues  to  be  shifted  to  NCMH,  the  Hospital  could 
be  left  w  ith  one  mission  only — to  be  the  sole  indigent  care 
hospital  for  North  Carolina. 

For  its  own  protection,  NCMH  may  be  forced  to 
change  its  policies  as  the  indigent  care  equilibrium  shifts. 
It  might,  for  example,  narrow  its  very  broad  community 
service  mission  by  placing  restrictions  on  its  current  open 
admission  policy.  The  question  to  be  considered  in  such 
a  move  is  whether,  under  such  a  modification,  the  General 
Assembly  would  continue  the  financial  support  that 
signifies  its  long-standing  commitment  to  provide  assured 
access  to  hospital  care  to  indigents  of  the  state.  rP 


.10.  N.C.  Gen.  St.w.  fj  I3IE-8  (198.1). 
31.  N.C.  Sess.  l^ws  1984.  Ch.  1066. 
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Must  a  Public  Officer's    ^ 
Resignation  Be  Accepted 
in  Order  To  Be  Effective? 


Wt 


hen  a  North  Carolina  pubUc  official 
resigns,  must  the  resignation  be  ac- 
cepted, or  may  it  become  effective 
without  an  acceptance?  Although  it  has 
been  argued  that  North  Carolina  law  re- 
quires acceptance.  I  belie\e  that  the  basis 
for  that  argument  is  no  longer  reliable. 
Rather,  the  question  m  North  Carolina 
is  unsettled,  and  it  would  be  useful  for 
the  General  Assembly  to  resolve  it. 

The  courts  of  the  various  states  have 
not  uniformly  answered  the  question 
whether,  under  the  common  law.  a 
resignation  must  be  accepted  in  order  to 
be  effective.  A  majority  of  the  courts  that 
have  considered  the  matter  have  required 
an  acceptance.  follo\*.ing  the  English 
rule.  But  a  fair  number  ha\e  rejected  the 
English  precedents  and  held  that  no  ac- 
ceptance is  necessary.  The  North 
Carolina  picture  is  not  so  clear  cut. 

1  hose  who  argue  that  the  North  Caro- 
lina law  is  settled,  and  that  an  acceptance 
is  required,  point  to  the  language  of  Chief 
Justice  Ruffin  in  the  \er\  old  case  of  Hoke 
V.  Henderson  {1833). '  In  the  course  of  a 
long  opinion  Judge  Ruffin  said:  "An  of- 
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ficer  may  certainly  resign:  but  without 
acceptance,  his  resignation  is  nothing  and 
he  remains  in  office."-  The  language  cer- 
tainly seems  to  be  clear,  and  it  has  con- 
vinced both  Judge  John  Parker,  a  long- 
time member  of  the  federal  Fourth  Cir- 
cuit Court  of  .\ppeals.  and  the  State  At- 
torney General.  Both  Judge  Parker  and 
the  Attorney  General  have  written  that  ac- 
ceptance is  required,  citing  Hoke  as  their 
authority.^ 

But.  in  fact.  Hoke  is  very  shaky 
authority,  for  Ruffin  was  addressing  not 
resignations  but  instead  the  property 
rights  of  an  officeholder.  Therefore.  Ruf 
fin's  observation  about  resignations  was 
not  a  ruling  on  that  topic  but  a  part  of  his 
argument  supporting  the  decision  on  the 
officeholder's  property  rights. 

The  question  in  Hoke  was  whether  a 
public  officeholder  in  North  Carolina,  as 
in  England,  had  a  property  right  in  his 
public  office  and  thus  could  not  be 
deprived  of  the  office  without  due  pro- 
cess of  law.  The  State  Supreme  Court 
held  that  he  did  have  such  a  property 
right,  and  the  discussion  on  acceptance 


The  author  is  an  Institute  faculu  member  w  hose 
fields  include  local  government  law. 

1.  15  N.C  1  (1833). 


:.  Id-  at  28. 

3,  Judge  Parker  cited  Hoke  in  Rockingham  Coun- 
t>  V.  Luten  Bridge  Co. .  35  F2d  301  (4th  Cir  1929). 
The  Attome\  General's  office  cited  Hoke  in  a  let- 
ter to  W.  I.  Thornton,  dated  Oct.  22.  1982. 


of  resignations  was  an  important  part  of 
the  Court's  logic.  The  argument  pre- 
sented to  the  Court  was  that  it  was  not  fair 
to  gi\e  the  officeholder  a  property  right 
in  the  office  (which  effectively  made  it 
impossible  to  discharge  the  officeholder 
or  reorganize  the  government)  because 
the  officeholder  could  quit  at  any  time  he 
pleased:  the  obligation  was  not  mutual. 
It  was  in  response  to  this  argument  that 
Ruffin  discussed  resignations.  His  point 
was  that  a  mutual  obligation  did  exist 
because  an  officeholder  could  not  resign 
at  his  pleasure;  his  resignation  was  not 
effecti\'e  until  accepted. 

Although  the  Court's  ruling  followed 
English  precedent,  it  was  out  of  step  with 
American  concepts  of  public  ser\'ice. 
North  Carolina  was  quickly  isolated  as 
the  only  state  to  give  this  property  right 
to  officeholders,  and  the  Hoke  decision 
was  eventually  overruled  in  1903— that 
is,  officeholders  no  longer  have  a  proper- 
ty right  in  their  office.''  Thus  there  is  no 
longer  a  quid  pro  quo  for  the  obligation 
of  the  officeholder  to  remain  in  office. 

Moreover,  the  common  law  back- 
ground of  the  officeholder's  obligations 
has  changed  a  great  deal  since  Hoke  was 
decided.  In  his  discussion  of  resignation, 
Ruffin  v\  rote  that  the  "public  has  a  right 


4.  Mail  V.  Ellington.  134  N.C.  131  (1903). 
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to  the  services  of  all  citizens,  and  may  de- 
mand them  in  all  civil  departments  as 
well  as  in  the  military."'  In  England  this 
was  certainly  true.  A  person  appointed 
or  elected  to  a  local  government  office 
in  England  was  subject  to  criminal  indict- 
ment if  he  refused  to  accept  the  office. 
In  addition,  the  court  could  order  him  to 
accept  the  office  and  hold  him  in  con- 
tempt of  court  if  he  refused  to  do  so.* 
Given  the  importance  the  law  placed  on 
accepting  the  burdens  of  office,  it  is  no 
wonder  that  the  English  rule  required  ac- 
ceptance of  a  resignation  before  those 
burdens  could  be  given  up. 

But  this  strict  view  of  the  obligations 
of  citizenship  has  never  been  the  common 
law  of  North  Carolina  and  has  been  a 
decreasing  part  of  the  state's  statutory 
policy.  Ruffin  himself,  in  a  case  decided 
a  few  years  after  Hoke,  held  that  while 
the  legislature  might  make  it  a  crime  for 
a  person  to  refuse  to  accept  public  office 
in  North  Carolina,  it  had  not  done  so  and 
therefore  one  could  not  be  indicted  under 
the  state's  common  law  for  refusing 
office.^  Thus  by  1842  the  English  and  the 
North  Carolina  notions  of  public  office 
had  diverged. 

Moreover,  the  legislature  has  further 
modified  traditional  notions  of  the 
demands  of  office.  Until  1971  the  general 
law  affecting  cities  and  towns  provided 
that  if  a  person  was  elected  or  appointed 
to  one  of  several  town  offices  and  refused 
to  serve,  he  was  subject  to  a  civil  penalty.* 
Present  law,  applicable  to  all  public  of- 
ficers, is  simply  that  refusal  to  serve 
creates  a  vacancy.'  This  shift  in  attitude 
has  been  reflected  over  the  years  in  other 
contexts.  For  example,  throughout  the 
nineteenth  century  male  citizens  were 
responsible  for  helping  to  maintain  public 
streets  and  highways;  each  had  an  obliga- 
tion to  work  on  the  roads  a  certain 
number  of  days  a  year.  But  this  system 
was  abandoned  in  the  early  twentieth  cen- 


5.  15  N.C.  At  29. 

6.  M.  Throop.  a  Treatise  on  the  Law 
Relating  TO  Pi.iBLicOFncERsS§  165.  166(1892). 

7.  State  V.  McEntyre.  25  N.C.  171  (1842). 

8.  The  statute  was  upheld  in  London  v.  Headen, 
76  N.C.  72  ( 1877).  In  its  final  form,  this  statute  was 
found  at  G.S.  160-26. 

9.  N.C.  Gen.  Stat.  §  128-71. 


tury,  and  no  trace  of  it  remains.  Thus 
North  Carolina  legislative  policy  today 
seems  in  accord  with  the  comments, 
eighty  years  ago,  of  the  Nevada  Supreme 
Court;  "The  suggestion  that  a  civil  of- 
ficer in  this  country  may  be  compelled 
against  his  will  to  hold  an  office,  and  that 
he  is  liable  commonly  for  his  refusal  to 
do  .so,  is  not  in  accord  with  prevailing 
American  ideas  of  liberty  of  action."'" 
Thus  Hoke  is  a  weak  foundation  indeed 
on  which  to  build  a  case  for  the  need  for 
acceptance  of  resignations.  Its  ruling, 
which  is  closely  tied  to  the  resignation 
issue,  has  been  discredited,  and  the  legal 
context  out  of  which  the  case's  notion  of 
public  office  emerged  has  been  signi- 
ficantly modified.  Hoke  is  not  a  reliable 
basis  for  a  rule  requiring  acceptance. 

1  here  is  one  other  possible  present 
source  for  a  requirement  that  resignations 
be  accepted  before  they  become  effective. 
Both  the  State  Constitution  and  the 
General  Statutes  provide  that  an  of- 
ficeholder is  to  remain  in  office  until  his 
successor  has  been  appointed  or  elected 
and  has  qualified."  It  might  be  argued 
that  to  permit  a  person  to  resign,  without 
requiring  acceptance,  is  inconsistent  with 
this  constitutional  and  statutory  provision 
that  he  remain  in  office  until  there  is  a 
successor.  But  such  an  argument  mis- 
conceives the  purpose  of  the  holdover 
provisions.  This  sort  of  provision  is  found 
throughout  the  states  and  indeed  was  part 
of  the  common  law.  Its  purpose  is  to  avoid 
an  interval  during  which  no  one  is 
available  to  exercise  the  duties  or  respon- 
sibilities of  office.  The  provision  ac- 
complishes that  purpose  by  permitting  an 
officeholder  to  retain  his  office  even  after 
his  term  has  ended,  until  a  successor  has 
been  selected  and  has  qualified.  It  does 
not  require  the  officeholder  to  stay  in  of- 
fice, however,  and  it  has  not  been  inter- 
preted to  do  so.'-  After  all,  if  the  provi- 


10.  State  ex  rel.  Ryan  v.  Murphy.  97  P.  391.  .394 
(Nev.  1908). 

11.  N.C.  CoNsi.  art.  VI.  §  10:  N.C.  Gfn.  Stat. 
§  128-7 

12.  E.g. .  Toole  County  v.  De  La  Mare.  59  R2d 
1155  (Utah  1936). 


sion  were  read  to  require  continuing  in 
office,  any  resignation,  whether  accepted 
or  not.  would  be  inconsistent  with  that 
reading:  a  person  could  never  leave  of- 
fice until  his  successor  had  qualified. 

I.  hus  current  North  Carolina  law  does 
not  support  the  \  icw  that  the  resignation 
issue  has  been  settled.  The  Stale  Supreme 
Court  seemed  to  say  as  much  in  a  1978 
case,  when  it  noted  that  "Idlecisions  in 
the  various  jurisdictions  are  not  in  accord 
with  reference  to  the  right  of  a  public  of- 
ficial to  resign  and  whether  an  acceptance 
is  required.  That  issue,  however,  is  not 
presented  here."'^  If  the  matter  were  set- 
tled, there  would  be  no  issue  to  be 
presented  to  the  Court. 

Although  it  is  unlikely  today  that  a  per- 
son could  be  kept  in  office  against  his  will 
by  a  refusal  to  accept  his  resignation,  the 
question  of  whether  an  acceptance  is 
necessary  continues  to  have  practical  ef- 
fects. Because  it  is  unclear  whether  an 
acceptance  is  necessary,  it  is  unclear 
whether  an  officeholder  may  withdraw 
his  resignation  once  offered.  The  general 
understanding  is  that  a  resignation  may 
be  withdrawn  until  it  is  accepted;  if  no 
acceptance  is  necessary,  in  some  cir- 
cumstances a  chance  for  withdrawal  may 
never  occur.  It  may  be  that  a  resignation 
can  be  withdrawn  before  it  takes  effect, 
although  that  is  not  clear.  If  it  were  ef- 
fective immediately,  however,  there 
would  be  no  chance  tor  a  second  thought. 
In  addition,  acceptance  can  set  a  date 
when  the  resignation  becomes  effective; 
without  a  need  for  acceptance,  that  time 
can  be  uncertain. 

Thus  there  remains  good  reason  to 
want  the  matter  settled.  Rather  than  de- 
pend on  the  chances  of  litigation  to  pro- 
duce an  opportunity  for  the  courts  to 
decide  the  question,  it  seems  far 
preferable  for  the  General  Assembly  to 
do  so.  It  is  not  so  important  how  the 
legislature  settles  the  matter  as  that  the 
issue  be  resolved. /-P 


13.  In  re  Peoples.  296  N.C.  109.  145  (1978). 
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Providing  Government  Services: 

State  and  Local  Government 
Responsibilities  in  North  Carolina 


Charles  D.  Liner 


In  the  American  system  of  govern- 
ment .  each  slate  must  create  its  ov\  n 
system  of  government  and  must 
allocate  responsibility  for  administer- 
ing and  financing  government  ser- 
vices between  the  state  government 
and  units  of  local  government.  North 
Carolina's  present  system  of  state  and 
local  government,  and  the  present 
allocation  of  responsibilities,  is 
substantially  different  from  the 
systems  used  elsewhere  in  the  country 
because  it  is  a  unique  product  of  the 
state's  history.  A  review  of  hov\ 
responsibilities  for  providing  govern- 
ment services  have  evolved  may  help 
us  to  understand  North  Carolina's  pre- 
sent allocation  of  responsibilities  and 
may  also  provide  us  with  insights 
about  current  issues  involving  state 
and  local  government  relations. 

North  Carolina's  present  system  of 
government,  like  those  in  other  states, 
evolved  from  the  forms  of  government 
established  in  the  American  colonies. 
In  North  Carolina  this  evolution  oc- 
curred in  two  stages.  The  first  stage 
involved  the  basic  organization  and 
structure  of  state  and  local  govern- 
ment, which  reached  its  present  form 
about  1900.  The  second  stage,  which 
began  about  1900.  has  been  character- 
ized by  a  dramatic  change  in  the  basic 
responsibilities  and  relationships 
within  the  existing  structure  of 
eovernment.  Its  hallmark  has  been  a 


long-term  trend  toward  centralized 
responsibility  for  finance  and.  to  a 
lesser  extent,  administration  of 
governmental  services  at  the  state 
level.  The  result  of  that  trend  is  a 
more  uniform  distribution  of  govern- 
mental ser\ices  throughout  the  state 
and  a  fairer  means  of  sharing  the  cost 
of  those  services. 


The  Structure - 


The  colonial  heritage.  Government 
in  the  American  colonies  was  pat- 
terned after  the  English  system,  but 
modifications  to  that  system  produced 
four  distinct  plans,  or  forms,  of 
government:  the  New  England  town 
plan,  the  New  York  county-town  plan, 
the  Pennsylvania  county-township 
plan,  and  the  southern  county  plan.' 
The  form  of  government  that 
developed  in  the  Carolinas  and  other 
southern  colonies  was  distinctly  dif- 
ferent from  the  forms  that  developed 


This  article  is  based  on  a  chapter  from  Stale- 
Liical  Rclalions  in  North  Carolina,  recently 
published  b\  the  Institute  of  Government. 

I,  Harold  F  ."Mderfer.  American  Local 
Government  and  .administration  (New  York: 
The  Macmillan  Company.  1956).  pp.  51-65; 
Paul  W.  Wager  (ed.).  County  Government 
Across  the  Nation  (Chapel  Hill:  The  University 
of  North  Carolina  Press.  1950). 


in  the  north.  Local  government  did 
not  arise  spontaneously,  as  it  did  in 
the  New  England  colonies,  but  rather 
was  imposed  by  a  central  governing 
authority  that  needed  to  divide  the 
colony  into  subdivisions  that  could 
provide  governmental  services  to  the 
people. 

North  Carolina  was  governed  first 
as  a  proprietary  colony  by  the  eight 
Lords  Proprietors  and  after  1729  as  a 
royal  colony. ^  The  Proprietors'  charter 
gave  them  power  to  organize  govern- 
ment and  to  enact  laws,  subject  to  the 
"advice,  assent  and  approbation  of  the 
freemen,  or  the  greater  part  of  them, 
or  of  their  delegates."  The  Proprietors 
planned  at  tlrst  to  divide  the  colony 
into  three  counties.  Later,  beginning 
in  1669.  they  tried  to  impose  an 
elabtirate  feudal  system  of  government 
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based  on  a  plan  devised  by  the 
philosopher  John  Locke.  Neither  plan 
was  carried  out,  but  from  them  came 
the  first  county.  Albemarle,  which 
was  divided  into  precincts,  each 
governed  by  a  precinct  court  com- 
posed of  justices  of  the  peace  ap- 
pointed by  the  Governor.  These 
precincts  later  became  counties,  and 
new  counties  were  formed  as  set- 
tlements spread  into  other  areas  of  the 
colony. 

In  this  colonial  system  counties 
served  primarily  as  administrative 
subdivisions  (principally  for  the 
judicial  system)  and  as  political  units 
for  representation  in  the  colonial 
Assembly  rather  than  as  political  units 
for  local  self-government.  Throughout 
the  colonial  era,  county  governments 
were  the  only  governments  that  could 
administer  governmental  services  to  a 
widely  dispersed  population.  Towns 
were  slow  to  develop  in  the  colony, 
and  when  they  were  chartered  as 
municipalities  they  did  not  serve — as 
counties  did — to  provide  basic  govern- 
mental services.  Rather,  they  served— 
as  they  do  today— to  provide  addi- 
tional services  needed  by  people  who 
lived  in  towns. 

1776-1868.  When  the  state  was 
formed  in  1776,  the  centralized  and 
undemocratic  colonial  form  of 
government  was  continued  almost  un- 
changed, except  that  power  was 
shifted  from  the  Governor  to  the 
General  Assembly.  Counties  con- 
tinued to  be  administered  by  justices 
of  the  peace,  who  were  appointed  by 
the  Governor  on  recommendation  of 
the  General  Assembly.  No  county  of- 
ficials were  elected  by  popular  vote 
until  after  1829,  when  the  sheriff  and 
later  the  clerk  of  court  became  elected 
officials. 

Because  authority  was  centralized 
in  the  General  Assembly,  people  had 
to  look  to  the  state  for  progress  in 
public  education,  transportation,  and 
internal  improvements.  Few  advances 
were  made  during  the  first  half- 
century  after  the  state  was  founded; 
but  beginning  in  1835.  when  the  Con- 
stitution was  amended  to  give  people 
in  the  western  part  of  the  state  fairer 


representation,  the  state  entered  a 
remarkable  period  of  progress.  Dur- 
ing these  years  the  state  founded  a 
statewide  school  system,  built  plank 
roads  and  railroads,  and  created  state 
institutions  for  the  blind,  the  deaf, 
and  the  mentally  ill.  It  created  a  fairer 
state  and  local  tax  system  based  on 
then-current  concepts  of  equity,^  and 
it  began  to  use  its  own  revenues  to 
finance  services  administered  locally. 

During  this  period  the  basic  tradi- 
tions of  state  responsibility  for  local 
government  services,  centralized 
finance  of  statewide  programs,  and  a 
combination  of  state  and  local  ad- 
ministration were  first  established.  In 
creating  a  state  school  system  in  1839, 
the  state  established  the  basic  pattern 
of  administration  and  finance  of 
statewide  services  that  is  followed  to- 
day: the  General  Assembly  enacts 
laws  establishing  a  statewide  program 
and  appropriates  state  funds;  a  state 
agency  sets  standards  for  the  program 
and  distributes  state  funds  to  county 
governments;  and  an  elected  or  ap- 
pointed board  responsive  to  local  con- 
cerns administers  the  program  locally. 

The  Constitution  of  1868.  The 
period  of  progress  that  resulted  from 
state  leadership  after  1835  ended  with 
the  Civil  War  and  its  aftermath  of 
economic  collapse  and  political  and 
racial  strife. 

To  be  readmitted  to  the  Union, 
southern  states  were  required  to  revise 
their  constitutions.  North  Carolina's 
Constitution  of  1868  shaped  later 
developments  in  the  state  in  three  im- 
portant ways.  First,  its  basic  provi- 
sions remained  in  effect  for  over  a 
century  and  are  still  the  framework 
for  today's  Constitution.  Second,  that 
Constitution  made  the  General 
Assembly  responsible  for  providing 
certain  services.  It  gave  the  legislature 
responsibility  for  financing  a  "general 
and  uniform"  system  of  free  public 
schools  for  a  minimum  term  throuah- 
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out  the  state.  The  efforts  to  improve 
the  schools  through  state  leadership 
and  financial  support  that  eventually 
resulted  from  this  mandate  undoubt- 
edly contributed  to  the  pioneering 
steps  taken  later  to  centralize  respon- 
sibility for  other  governmental  func- 
tions. The  concept  of  state  respon- 
sibility for  schools  remains  important, 
and  the  constitutional  requirement  of 
1868  that  the  General  Assembly 
finance  a  minimum  school  term  still 
underlies  the  state's  system  of  school 
finance.  The  Constitution  also  re- 
quired the  General  Assembly  to  erect 
a  central  prison,  to  establish  a  board 
of  public  charities,  and  to  care  for  or- 
phans and  deaf,  blind,  and  mentally 
ill  people. 

Finally,  in  imposing  the  Penn- 
sylvania county-township  form  of 
local  government,  the  1868  Constitu- 
tion introduced  a  form  of  government 
whose  features  had  an  important  and 
lasting  effect.  The  Pennsylvania  plan 
was  not  entirely  alien  to  North 
Carolina.  Like  the  Carolinas,  Penn- 
sylvania had  been  settled  as  a  pro- 
prietary colony  and  divided  into  coun- 
ties. But  unlike  counties  in  the  South, 
Pennsylvania  counties  were  governed 
by  a  popularly  elected  board  of  com- 
missioners and  were  divided  into 
townships  for  the  administration  of 
local  government  functions. 

Relying  on  this  model,  the  1868 
Constitution  placed  responsibility  for 
administering  the  county  with  a  board 
of  five  county  commissioners  elected 
by  popular  vote.  Each  county  was 
divided  into  townships  governed  by 
elected  officials  who  were  responsible 
for  providing  services  like  law  en- 
forcement, schools,  and  roads. 

This  attempt  to  impose  the  Penn- 
sylvania plan  did  not  fully  succeed. 
Placing  county  goxemment  under  the 
control  of  elected  commissioners 
enabled  newly  enfranchised  blacks  to 
gain  power  in  eastern  counties  that 
had  large  black  populations.  The 
Constitution  was  amended  in  1875  to 
permit  the  General  Assembly  to 
"modify,  change,  or  abrogate"  the 
constitutional  provisions  that  had 
established  the  plan. 
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The  General  Assembly  used  this 
amendment  in  1876  to  regain  control 
of  local  government.  It  placed  county 
government  under  its  own  indirect 
control.*  The  board  of  commissioners 
remained,  but  commissioners  were 
elected  by  the  county  Justices  of  the 
peace,  who  in  turn  were  appointed  by 
the  General  Assembly.  The  board  of 
commissioners'  power  was  severely 
restricted— it  could  not  levy  taxes  or 
purchase  property  without  approval 
by  a  majority  of  the  justices  of  the 
peace— and  the  powers  of  townships 
were  largely  rescinded.  As  an  addi- 
tional means  of  exerting  its  control 
over  local  governments,  the  General 
Assembly  used  local  legislation  (that 
is,  laws  that  pertain  to  only  one  or  a 
few  units  of  local  government)  to  set 
out  in  detail  the  authority  of  specific 
units  of  government. 

The  1868  Constitution  had  provided 
that  the  board  of  commissioners 
would  "exercise  a  general  supervision 
and  control"  of  the  various  county 
functions.  In  1879  the  General 
Assembly  made  an  important  excep- 
tion to  this  provision  by  authorizing 
county  health  boards  that  answered 
directly  to  the  State  Board  of  Health 
rather  than  to  the  board  of 
commissioners.'  This  precedent  was 
followed  later  in  establishing  county 
boards  for  elections,  social  services, 
and  schools  and  making  them  respon- 
sible to  state  agencies. 

Despite  these  changes,  the  Penn- 
.sylvania  plan  had  a  permanent  effect 
on  North  Carolina  local  government. 
The  plan  remained  part  of  the  Con- 
stitution, and  in  1895  the  legislature 
authorized  the  popular  election  of 
county  commissioners  (however,  only 
three  commissioners  were  to  be 
elected:  a  judge  could  appoint  two  ad- 
ditional commissioners  on  petition  of 
the  electors)  and  removed  the  control 
of  county  commissioners  from 
justices  of  the  peace.  By  1905  all 
county  commissioners  were  elected 
by  popular  vote.  Township  officials 
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retained  some  responsibility,  mainly 
for  roads,  well  into  the  twentieth  cen- 
tury, but  townships  did  not  regain 
their  full  corporate  powers  and  were 
never  again  given  a  significant  role  in 
local  government.  Today  they  are 
mainly  convenient  geographical  sub- 
divisions used  as  voting  districts  and 
as  references  for  recording  property. 

The  legacy  of  the  past.  The  prin- 
cipal legacy  of  the  Pennsylvania  plan 
prescribed  in  the  1868  Constitution  is 
a  more  democratic  s\stem  of  local 
self-government  through  popular  elec- 
tion of  county  commissioners.  But 
that  plan  was  imposed  on  a  system 
that  had  remained  largely  unchanged 
from  the  colonial  period  until  1868 
and  in  some  counties,  except  briefly 
from  1868  to  1876,  survived  nearly  in- 
tact until  the  twentieth  century.  While 
the  undemocratic  features  of  the  col- 
onial form  of  government  were  incon- 
sistent with  modern  democratic  prin- 
ciples, other  features  proved  to  be 
beneficial  during  the  evolution  of  state 
and  local  responsibility  in  this 
century. 

Because  legal  authority  was  cen- 
tralized in  the  General  Assembly  and 
counties  were  regarded  as  agents  of 
the  state  rather  than  as  political  sub- 
divisions for  local  self-government, 
when  people  wanted  new  or  improved 
public  services  (as  they  wanted  im- 
proved public  schools  early  in  both 
the  nineteenth  and  twentieth  cen- 
turies), they  looked  for  leadership  to 
the  state  rather  than  to  local  govern- 
ments. During  the  twentieth  century 
this  tradition  of  state  responsibility 
resulted  in  a  centralization  of  finan- 
cial responsibility,  a  more  uniform 
level  of  services,  and  a  new  state  tax 
system  that  distributed  the  burden  of 
financing  many  services  across  the 
state. 

The  organization  of  local  govern- 
ment in  North  Carolina  is  still  based 
on  the  colonial  system— counties 
serve  as  the  basic  unit  of  government 
for  administering  statewide  services, 
and  municipalities  provide  additional 
services  to  residents  of  towns  and 
cities.  This  organization  has  remained 
simple  and  effective  even  in  areas  that 


have  become  largely  urban.  In  con- 
trast, the  small,  independent  towns 
and  townships  that  characterize  local 
government  in  the  northern  states 
ha\'e  tended  to  slow  the  trend  toward 
centralizing  financial  responsibility,  to 
perpetuate  heavy  reliance  on  the  local 
property  tax  to  support  public  ser- 
vices, and  to  promote  a  proliferation 
of  small  local  governments  and 
special  districts,  particularly  in  urban 
areas. 


Centraiization- 


Although  the  basic  structure  of 
government  in  North  Carolina  has  not 
changed  since  about  1900,  the  assign- 
ment of  responsibility  for  financing 
and  administering  public  services  has 
changed  radically  since  then. 

In  1900  the  financing  and  ad- 
ministering of  government  services 
was  largely  decentralized.  The  97 
counties  that  then  existed  financed 
and  administered  the  basic  govern- 
mental functions  and  programs,  in- 
cluding law  enforcement,  the  courts, 
public  schools,  roads  and  highways, 
aid  to  the  poor,  and  incarceration  of 
all  but  long-term  prisoners. 
Municipalities  played  a  relatively 
minor  role  because  the  state  was  over- 
whelmingly rural— only  six  towns  had 
populations  of  10,000  or  more,  and 
none  had  more  than  25.000  people. 

The  state  government  provided  the 
highest  court,  a  central  prison  for 
long-term  prisoners,  two  schools  for 
the  blind  and  the  deaf,  three  mental 
hospitals,  and  a  soldiers'  home.''  State 
funds  also  helped  to  support  two  or- 
phanages, the  University  of  North 
Carolina  in  Chapel  Hill,  and  three 
colleges.  The  General  Assembly  was 
responsible  under  the  Constitution  for 
providing  a  state  school  system,  but  it 
sought  to  fulfill  this  obligation  mainly 
by  requiring  that  counties  collect  suf- 
ficient revenues  from  the  local  tax 
base  to  provide  the  constitutionally 
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mandated  school  term.  The  only  state 
aid  to  local  governments  consisted  of 
per  capita  grants  from  funds  ap- 
propriated for  public  schools  in  1899; 
those  grants  accounted  for  8  per  cent 
of  the  total  amount  spent  for  public 
schools  in  1900.' 

The  financing  of  public  services 
was  also  decentralized.  Both  state 
government  and  the  counties  and 
municipalities  relied  largely  on  the 
property  tax  and  poll  ta.xes.  Of  total 
state  and  county  government  tax 
revenue  collected  in  1900,  77  per  cent 
came  from  the  property  tax  and  13 
per  cent  came  from  poll  taxes.  The 
state  obtained  81  per  cent  of  its  tax 
revenue  from  the  property  tax  and  the 
rest  mainly  from  license  taxes.* 
County  officials  assessed  property  for 
both  the  state  and  the  county  and  also 
collected  the  taxes. 

A  transformation:  1900  to  1933. 
Between  1900  and  1933  North 
Carolina's  system  of  government 
finance  and  administration  was 
transformed.  In  1900  state  tax 
revenue,  which  came  largely  from  the 
local  property  tax  base,  represented 
less  than  one-quarter  of  total  state  and 
local  government  revenue.  By  1934 
state  tax  revenue,  none  of  which  came 
from  the  property  tax,  constituted  69 
per  cent  of  total  governmental 
revenue,  and  local  property  tax  pro- 
ceeds constituted  only  29  per  cent.'* 
By  1934  the  state  was  financing  all  or 
most  of  the  services  that  had  been 
major  county  functions  in 
1900 — public  schools,  roads  and 
highways,  and  prison  camps.  It  was 
also  responsible  for  administering 
roads,  highways,  and  the  prison 
system,  and  it  funded  a  major  share  of 
public  health  program  costs.  By  1933 
the  level  of  state  spending  for  govern- 
mental services  was  more  than  25 
times  greater  than  in  1900.'" 


This  transformation  to  a  system  of 
centralized  finance  came  about 
through  a  scries  of  piecemeal  steps 
and  major  initiatives  that  culminated 
during  the  1931  and  1933  legislative 
sessions  in  several  bold  measures  that 
amounted  to  a  fiscal  revolution. 

Today  this  transformation  is  often 
attributed  merely  to  the  economic 
conditions  caused  by  the  Great 
Depression.  In  fact,  the  changes 
began  long  before  the  Depression  and 
were  a  response  to  a  fundamental 
problem  with  the  decentralized  system 
of  financing  governmental  services:  if 
financing  statewide  services  like 
schools  and  roads  is  left  to  local 
governments,  the  inevitable  result  is 
inequality  in  the  level  of  services  and 
in  the  tax  burden  needed  to  finance  a 
given  level  of  services. 

Schools  and  highways.  This  fun- 
damental flaw  in  the  existing  system 
became  apparent  when  the  state  set 
out.  during  Governor  Charles  B. 
Aycock's  administration,  to  improve 
the  public  schools  and  later  when  it 
undertook  to  improve  roads.  The 
main  problem  was  disparity  in  local 
tax  bases.  For  example,  in  1900  per 
capita  property  tax  assessments  varied 
from  a  low  of  S53  in  Yancey  County 
to  $406  in  Durham  County."  These 
variations  were  reflected  directly  in 
differences  from  county  to  county  and 
between  the  county  and  city  school 
districts  in  the  level  of  funding  for 
public  schools.'-  Although  the  Con- 
stitution required  a  minimum  school 
term  of  four  months,  the  1900  school 
term  for  white  students  in  Yancey 
County  lasted  only  3.25  months. 
v\hile  the  term  in  Durham  County 
was  seven  months."  At  least  58  of  the 
97  counties  could  not  pro\  ide  the  con- 
stitutionally mandated  four-month 
school  term  with  local  revenues  that 
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the  state  required  to  be  used  for 
schools  and  the  modest  amount  of 
direct  state  aid. 

To  help  overcome  these  disparities, 
in  1901  the  General  Assembly  took  a 
pioneering  step.  It  appropriated  an 
amount  equal  to  the  regular  school 
appropriation  to  be  used  as  an 
equalizing  fund.  These  moneys  were 
to  be  distributed  only  to  the  school 
systems  that  could  not  afford  to  pro- 
vide the  minimum  term.  Later  the 
state  made  a  further  effort  to  over- 
come disparities  in  the  counties'  fiscal 
capabilities  by  helping  local  units  to 
finance  rural  high  schools  and 
libraries  and,  beginning  in  1919,  by 
paying  half  of  teachers'  salaries  in  all 
school  units  for  the  mandated 
minimum  term  (then  six  months). 
Although  the  state  continued  to  use 
the  equalizing  fund  until  1931  and 
continually  increased  state  aid  for 
schools  (state  expenditure  for  public 
schools  was  60  times  greater  in  1931 
than  in  1901),  serious  inequalities  in 
school  finance  remained  until  the 
state  assumed  responsibility  for  fi- 
nancing an  eight-month  school  term 
in  1933. 

When  the  automobile  arrived  on  the 
scene  in  the  first  years  of  the  century, 
financing,  constructing,  and  maintain- 
ing highways  and  roads  were  entirely 
the  responsibility  of  counties, 
townships,  road  districts,  and 
municipalities.  When  federal  highway 
grants  first  became  a\ailable  in  1916, 
counties  had  to  pro\  ide  the  required 
matching  funds.  When  in  1919  the 
amount  of  federal  funds  available 
greatly  increased,  the  state  began  to 
provide  half  of  the  needed  moneys 
because  counties  could  not  afford  to 
match  the  grants. 

In  1921,  as  part  of  an  ambitious 
plan  to  create  a  state  highway  system, 
the  state  took  over  responsibility  for 
5,500  miles  of  county  highways  and 
roads.  This  was  only  the  beginning  of 
increased  state  involvement.  Even 
though  the  state  took  more  county 
roads  into  the  state  system  and  provid- 
ed grants  for  county  roads  during  the 
1920s,  many  counties  still  had  dif- 
ficulty financing  and  administering 
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their  share  of  the  remaining  45.000 
miles  of  county  roads.  Again,  reliance 
on  local  property  taxes  to  support  the 
road  program  led  to  substantial  varia- 
tion both  in  local  spending  and  in  tax 
rates  necessary  to  finance  the  roads. 
Also,  many  townships,  road  districts, 
and  counties  were  too  small  to  con- 
struct and  maintain  roads  efficiently. 
Furthermore,  the  success  of  the  state 
highway  system  made  it  clear  that  a 
state  gasoline  tax  was  the  fairest  way 
to  finance  highways  and  roads.  These 
factors,  not  just  the  problems  caused 
by  the  Depression,  led  the  General 
Assembl)  in  1931  to  shift  responsibili- 
ty for  all  roads  and  highways  outside 
municipal  boundaries  to  the  State 
Highway  Commission  and  to  abolish 
all  local  taxes  for  roads. 

Tlie  state  tax  system.  The  use  of  the 
property  tax  by  the  state  as  well  as 
counties  and  municipalities  had  the 
effect  of  undermining  the  property  tax 
system  because  it  led  counties  to 
underassess  property  deliberately  in 
order  to  reduce  the  amount  of  taxes 
their  citizens  paid  to  the  state.  The 
lower  assessments  in  turn  required 
higher  tax  rates  that  created  a  further 
incentive  for  counties  to  keep 
assessments  low. 

During  the  first  two  decades  of  the 
century,  the  state's  ability  to  accept 
more  responsibility  for  governmental 
services  was  limited  by  the  state's 
heavy  reliance  on  the  property  tax 
and  the  fact  that  its  other  sources  of 
revenue— license  taxes  and  the  in- 
heritance tax— could  not  produce 
much  additional  revenue.  The  state 
had  had  a  personal  income  tax  since 
1848.  but  that  too  was  of  limited 
value.  Potential  revenues  from  it  were 
restricted  by  a  constitutional  exemp- 
tion of  income  from  property.  In  addi- 
tion, the  tax  was  levied  and  collected 
by  counties,  and  local  tax  collectors 
had  little  interest  in  enforcing  a  tax 
whose  proceeds  went  to  the  state. 

The  tax  system  was  reformed  in 
1921  as  a  result  of  several  factors. 
First,  ever  since  Governor  Aycock's 
day.  citizens"  interest  in  improving  the 
schools  and  lengthening  the  school 
term  had  been  srowins.  Second,  a 


statewide  revaluation  tripled  the  total 
assessed  valuation  of  property  within 
the  state,  which  demonstrated  how 
ta.xation  of  property  by  the  state 
undermined  the  property  tax  base. 
Third,  it  was  at  last  recognized  that 
the  existing  income  tax  was  inequit- 
able (because  income  from  propert) 
was  exempt)  and  unproductive 
(because  it  was  locally  administered). 
Third,  state  officials  concurred  with  a 
view  that  had  become  prevalent— that 
the  state  should  obtain  its  revenues 
from  sources  completely  separate 
from  local  gov  ernment  sources.  '"* 

After  the  constitutional  amend- 
ments of  1920.  the  General  Assembly 
reformulated  the  state  tax  system. 
First,  it  eliminated  the  state  property 
tax.  adopting  as  policy  the  separation 
of  state  and  local  revenue  sources  and 
providing  in  the  statutes  that  ""no  tax 
on  any  property  in  the  State  shall  be 
levied  for  any  of  the  uses  of  State 
Government." '^  Second,  the 
legislature  enacted  a  new  personal  in- 
come tax.  similar  in  structure  to  the 
present  tax.  and  a  corporation  income 
tax.  Third,  to  finance  the  plan  to 
build  a  state  highway  system,  it 
enacted  the  state  gasoline  tax.  Finally, 
it  increased  the  state  license,  fran- 
chise, and  inheritance  taxes  rates. 

These  reforms  gave  the  state  a  tax 
system  that  permitted  state  expen- 
ditures to  grow  dramatically  during 
the  1920s  (and  later,  beginning  with 
World  War  II).  They  set  in  place  the 
main  part  of  the  state  tax  structure 
that  exists  today.  The  addition  of  the 
retail  sales  tax  in  1933  completed  the 
basic  structure. 

The  fiscal  revolution  of  1931-33. 
To  say  that  North  Carolina's  system  of 
governmental  finance  was  revolu- 
tionized during  the  legislative  sessions 
of  1931  and  1933  is  no  exaggeration. 
The  responsibilities  of  the  state 
government  and  the  counties  were 
suddenlv'.  radicallv.  and  permanently 


changed.  Responsibility  for  financing 
three  functions  that  accounted  for 
two-thirds  of  local  government  ex- 
penditures—public schools,  roads, 
and  prisons—  was  shifted  from  coun- 
ties to  the  state,  as  was  responsibility 
for  administering  roads  and  prisons. 
Before  these  changes,  local  revenue 
sources— primarilv  the  property 
tax— accounted  for  two-thirds  of  state 
and  local  revenue;  after  the  changes. 
state  revenue  sources  produced  about 
two-thirds  of  all  state  and  local 
government  revenue.  To  complete  the 
revolution,  the  state  undertook  the 
supervision  of  local  government 
financial  administration. 

The  major  changes  made  during 
those  two  legislative  sessions  were  as 
follows; 

Public  schools.  In  1931  the  state 
became  responsible  for  the  operating 
expenses  of  a  six-month  school  term 
throughout  the  state.  In  1933  this 
responsibility  was  extended  to  cover 
operating  expenses  for  an  eight-month 
school  term  statewide.  All  local 
school  taxes  were  abolished,  but 
authority  was  granted  for  a  sup- 
plemental property  tax  levy  for  school 
purposes  by  popular  vote.  As  a  result 
of  these  measures,  state  funds  for 
public  school  operating  expenses  in- 
creased from  23.3  per  cent  of  the  total 
in  1930-31  to  89.3  per  cent  in  1933-34 
(the  balance  came  from  the  few 
school  districts  in  vv  hich  a  sup- 
plemental tax  was  levied).'*  Respon- 
sibility for  school  construction  and 
other  capital  expenditures  remained 
vv  ith  local  units. 

Highways  and  roads.  In  1931  the 
state  took  over  responsibility  for 
financing  and  administering  the 
45.000  miles  of  county  roads  outside 
municipal  boundaries. 

Prisons.  Because  prisoners  in  coun- 
ty prison  camps  were  used  for  road 
construction  and  maintenance,  the 
state  also  undertook  to  finance  and 
administer  the  county  prison  system. 
It  assumed  responsibility  for  all 


14.  In  fact,  onlv  California  and  PennsyKania 
had  by  tliat  time  adopted  this  concept  as  policy, 
and  onlv  four  states  did  so  before  1933. 

1.^   Nr,  L-ivvs  of  1921.  Ch    ?-l. 


16.  Donovan,  supru  note  7,  Table  .\.\VI.  p. 
146. 
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prisoners  sentenced  to  60  days  or 
more  beginning  in  1931  and  tor  those 
sentenced  to  30  days  or  more  begin- 
ning in  1933. 

State  sales  tax.  Even  though  the 
General  Assembly  increased  the  rates 
of  existing  state  taxes,  it  could  not 
meet  its  increased  obligations  with  ex- 
isting revenue  sources.  After  it 
became  deadlocked  on  proposed 
legislation  that  would  have  enacted 
the  nation's  first  state  retail  sales  tax. 
the  1931  General  Assembly  had  to 
return  temporarily  to  a  state  property 
tax.  in  violation  of  its  policy  (enacted 
in  1921)  of  separating  state  and  local 
revenue  sources.  But  local  govern- 
ment's precarious  financial  position 
and  the  responsibilities  the  state  had 
assumed  forced  the  state  to  enact  a  3 
per  cent  sales  tax  in  1933.  Rates  on 
other  state  taxes  were  increased.  The 
state  property  tax  was  repealed. 

All  of  these  measures  together  per- 
mitted a  reduction  of  43  per  cent  in 
property  tax  levies  between  1930-31 
and  1933-34.  North  Carolina  became 
only  the  second  state  to  enact  both  of 
the  two  broad-based  taxes — an  income 
tax  and  a  retail  sales  tax— that  today 
are  generally  regarded  as  necessary  to 
support  large-scale  state  programs. 

State  supen-isicm  of  local  govern- 
ment finance.  During  the  1920s  the 
pressure  to  build  and  improve  roads 
and  schools  and  to  provide  services  to 
the  growing  municipal  populations  led 
to  greatly  increased  spending  by  local 
government.  Much  of  the  increase 
was  financed  by  borrowing.  Certain 
local  governments  used  debt  almost 
recklessly— some  of  them  to  finance 
current  operations.  Many  local 
governments  had  virtually  no  finan- 
cial controls. 

In  1927,  responding  to  chronic 
problems  in  local  financial  manage- 
ment and  the  alarming  increase  in 
local  debt,  the  General  Assembly 
tightened  control  over  local  financial 
management  through  a  series  of  laws 
that  regulated  accounting  practices, 
fiscal  controls,  and  debt  tlnancina.'^ 


17.  These  laws  included  provisiiin  for  the 
C(iLint\  manacer  torni  of  i;o\ernnicni  and  a 


Nevertheless,  when  the  Depression 
began,  local  governments  were  prob- 
ably in  worse  financial  shape  in  North 
Carolina  than  in  any  other  state.  In 
1930-31  North  Carolina's  per  capita 
indebtedness  was  exceeded  only  by 
New  York's.  Debt  service  amounted 
to  over  one-fourth  of  the  state's  budget 
that  year.'"  During  the  Depression 
more  local  governments  defaulted  in 
North  Carolina  than  in  any  other 
state. 

The  1931  General  Assembly 
enacted  legislation  that  brought  finan- 
cial practices  of  local  governments 
under  state  supervision  through 
measures  that  were  unprecedented 
elsewhere.  It  created  the  Local 
Government  Commission  and 
authorized  it  to  review  all  proposed 
bond  and  note  issues  by  local  govern- 
ments, to  enforce  sinking-fund  provi- 
sions, and  to  supervise  local  account- 
ing and  fiscal  practices.  All  sales  of 
local  government  bonds  and  notes 
were  to  be  made  by  the 
Commission.'^ 

No  other  state  responded  to  the 
economic  conditions  of  the  Depres- 
sion with  such  sweeping,  radical 
changes.  However,  these  changes  do 
not  seem  so  revolutionary  or  radical 
when  considered  in  light  of  North 
Carolina's  history  and  experience  or 
in  light  of  the  more  recent  trend 
toward  centralization  in  other  states. 
North  Carolina  had  a  long  history  and 
tradition  of  centralized  authority  and 
responsibility.  As  we  saw  in  the 
period  of  governmental  activity  from 
1835  to  1860  and  the  education  reform 
that  began  in  1900.  when  people 
wanted  to  improve  governmental  ser- 
vices, they  tended  to  look  to  the  slate 
rather  than  to  local  governments.  It 
was  natural,  then,  for  them  to  turn  to 
the  state  when  local  aovernments  not 


County  Government  Advisory  Commission 
(N.C.  L^iws  of  1927,  Ch.  91).  uniform  pro- 
cedures lor  accounting,  fiscal  control,  and  debt 
llnancing  (The  County  Ffscal  Control  Act. 
N.C.  L^ws  of  1927,  Ch.  146).  and  the  County 
Finance  Act  (N.C.  Laws  of  1927.  Ch.  SI). 

18.  Donovan,  siipni  note  7.  .Appendix  A-l.  p. 
2.U 

19.  N.C    Puh,  L^iws  of  19.11.  Ch.  W). 


into  financial  trouble  during  the 
Depression.  Furthermore,  the  changes 
did  not  represent  a  break  w  ith 
previous  policies.  Rather,  they  were 
the  cuhnination  of  a  process  extend- 
ing over  three  decades  during  which 
responsibility  for  llnancing  schools, 
highways,  roads,  and  other  services 
had  been  shifted  more  and  more  to 
the  state  and  the  state  had  assumed  an 
increasingly  large  role  in  fostering 
and  financing  public  services. 

Centralization  since  1933.  The 
trend  toward  centralization  of  respon- 
sibility for  finance  and,  to  a  lesser  ex- 
tent, for  administration  has  continued. 
Chart  I  shows,  for  North  Carolina  and 
the  nation  as  a  whole,  state  general 
tax  revenue  as  a  percentage  of  total 
state  and  local  general  revenue. 
It  reflects  the  extent  to  which  respon- 
sibility for  financing  government  pro- 
grams has  become  centralized  in  state 
government.  As  it  indicates,  during 
the  1930s,  1940s,  and  1950s  North 
Carolina  was  well  ahead  of  the  na- 
tional trend  toward  centralization.  On- 
ly in  the  past  two  decades  have  most 
other  states  begun  to  close  the  gap. 

Since  1933  responsibility  has 
become  even  more  centralized  at  the 
state  level.  First,  the  state  has  taken 
over  the  financing  and/or  administra- 
tion of  other  functions  that  earlier 
were  the  responsibilit)  of  local 
governments.  In  1951  the  state  took 
over  the  construction  and  main- 
tainance  of  all  city  streets  that  were 
part  of  the  state  highway  system  or 
linked  parts  of  that  system,  and  it 
began  allocating  to  municipalities  the 
proceeds  from  1/2  cent  of  the  gasoline 
tax  for  street  construction  and 
maintenance  (the  municipal  share  was 
increased  to  1  cent  per  gallon  in  1971 
and  to  1  3/8  cent  in  19811). 

As  late  as  the  1950s  the  court 
system  was  still  largely  a  local 
responsibility,  as  it  had  been  since 
colonial  days.  Local  differences  in 
standards,  rules,  customs,  and  pro- 
cedures caused  the  administration  of 
Justice  to  be  highly  uneven  across  the 
state.  A  court  reform  movement  that 
began  in  the  1950s  led  in  the  1960s  to 
a  constitutional  amendment  eliniina- 
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Chart  I 

State  General  Tax  Revenue  as  a  Pereentage 
of  Total  State  and  Loeal  General  Tax  Revenues 
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ling  all  local  courts  and  all  justices  of 
the  peace.  They  were  replaced  by 
district  courts,  presided  over  by 
district  court  Judges  and  magistrates. 
All  court  otYicials  became  state 
employees,  and  the  state  assumed 
responsibility  tor  all  operating  ex- 
penses of  the  court  system  and  created 
a  uniform  statewide  court  system. 
Counties  remained  responsible  for  the 
construction  and  maintenance  of  court 
facilities. 

The  federal  government's  increased 
role  in  financing  domestic  programs 
ct)ntributed  to  centralizing  respon- 
sibility at  the  state  level.  Before  the 
Great  Depression,  the  federal  gcwern- 
ment  had  only  a  minor  role  in  financ- 
ing state  and  local  government  ser- 
vices. During  the  ne.xt  half-century. 


however,  its  role  increased 
dramatically  as  a  result  of  three  major 
feder-jl  initiatives. 

First,  during  the  Depression  the 
federal  government  undertook  pro- 
grams intended  to  bring  about 
recovery  of  the  national  economy.  Se- 
cond, beginning  with  the  Social 
Security  Act  of  1935.  it  became  heavi- 
ly involved  in  programs  designed  to 
provide  a  minimum  level  of  individual 
economic  security.  These  programs 
began  modestly,  but  after  World  War 
II — and  particularly  during  the  1960s 
—their  number  and  scale  grew.  Many 
were  administered  by  state  and  local 
governments,  with  primary  funding 
from  the  tederal  government.  More 
than  most  states.  North  Carolina  left 
the  responsibility  lor  administering 


these  programs — particularly  social 
services  programs — to  local 
governments. 

The  third  major  federal  initiative 
was  the  movement  into  domestic  pro- 
grams that  had  traditionally  been  left 
to  state  and  local  governments.  Begin- 
ning in  the  late  1950s  (about  the  time 
Sputnik  was  launched)  and  increas- 
ingly during  the  1960s,  the  federal 
government  launched  major  new  grant 
programs  in  public  and  higher  educa- 
tion, health  care,  law  enforcement, 
social  services,  public  welfare,  urban 
development,  environmental  regula- 
tion, water  and  sewer  services, 
recreation,  libraries,  and  almost  every 
other  functional  area  for  which  state 
and  local  governments  alone  had  once 
been  responsible.  Consequently, 
federal  revenues  as  a  percentage  of 
total  state  and  local  government 
revenues  increased  from  10  per  cent 
in  1954  to  over  23  per  cent  in  1978  (it 
then  fell  to  19  per  cent  in  1982).^" 

As  a  result  of  these  federally  in- 
itiated programs,  local  government 
employment,  expenditures,  and  ad- 
ministrative responsibility  grew.  In 
addition,  because  so  much  of  the 
federal  funds  for  these  programs  has 
been  channeled  through  state  govern- 
ments to  local  governments,  these 
federal  initiatives  have  had  the  effect 
of  further  centralizing  responsibility 
for  financing  and  policy-making  at  the 
state  level. 

Another  factor  in  the  continuing 
trend  toward  centralization  of  finan- 
cial responsibility  has  been  the 
tremendous  growth  in  state  tax 
revenue.  By  1933  North  Carolina  had 
in  place  a  state  tax  structure  (in- 
cluding income,  sales,  and  gasoline 
taxes)  that  proved  over  the  years  to  be 
very  responsive  to  economic  and 
population  growth  and  to  inflation. 
The  progressive  rate  structure  of  the 
personal  income  tax  provided  a 
relatively  painless  way  to  increa.se 


20  Advisttrv  Ctimniission  on  Inlergmcrn- 
nienlal  Rolallnns.  Sigiiifiaiiil  Features  of  Fi seal 
Federalism.  1481-82  ed.  ( Wasliingliin.  D.C: 
ACIR.  April  1483). 
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state  revenue  automatically  at  a  much 
greater  rate  than  the  rate  of  growth  in 
income  or  population.  The  growth 
rates  of  revenue  from  the  personal  in- 
come tax  and  other  state  taxes  have 
been  significantly  greater  than  the 
growth  rates  of  revenue  from  the  local 
property  tax  during  the  past  tlfty 
years.  Although  the  rates  of  the  per- 
sonal income  tax  have  not  been  in- 
creased since  the  highest  tax  bracket 
was  added  in  1937.  revenues  from  the 
tax  have  increased  from  less  than  $1 
million  in  1933-34  to  over  $1.7  billion 
in  1983-84.  Total  state  tax  revenue  in- 
creased from  $44  million  in  1933-34 
to  $4.3  billion  in  1983-84. 

This  growth  in  state  tax  revenue  has 
permitted  a  phenomenal  expansion  in 
the  level  of  state  expenditure  and  in 
the  number  and  scale  of  programs  ad- 
ministered and  financed  by  state 
government.  Major  expansions  have 
been  made  in  state  programs  in  higher 
education  (a  large  system  of  com- 
munity colleges  was  established  and 
the  university  system  was  expanded), 
mental  health,  correction,  transporta- 
tion, environiiiental  regulation,  and 
many  other  areas.  New  programs  have 
also  been  established  and  funding  has 
been  increased  in  areas  like  public 
schools  and  social  services  that  are 
administered  by  local  governments  but 
financed  in  part  from  state  funds. 

The  state  also  began  to  share  its 
revenue  or  tax  base  with  local  govern- 
ments. As  mentioned  above,  the  state 
began  allocating  proceeds  from  the 
gasoline  tax  to  municipalities  in  1951. 
and  it  increased  this  share  in  1971  and 
again  in  1981.  Municipalities"  share  of 
the  state  utility  franchise  tax  was  in- 
creased from  one-sixth  to  one-half  of 
the  proceeds  during  the  1970s.  In  1971 
counties  were  authorized  to  levy  a  1 
per  cent  local  retail  sales  tax  (to  be 
collected  by  the  state)  on  the  state's 
sales  tax  base  and  another  1/2  per 
cent  in  1983. 


Summarv- 


North  Carolina  began  the  twentieth 
century  with  a  system  of  government 


that,  despite  the  introduction  of 
features  of  the  Pennsylvania  plan  of 
government  in  1868.  had  remained 
largely  unchanged  since  colonial 
times. 

In  this  century  the  state  has  retained 
the  basic  organization  of  local  govern- 
ment inherited  from  colonial  times- 
counties  serve  primarily  as  agents  of 
the  state  for  the  administration  of 
statewide  services  applicable  to  all 
people  of  the  state,  while  munici- 
palities provide  the  additional  services 
needed  or  wanted  by  people  who  live 
in  urban  areas.  This  organization  still 
provides  a  simple  but  effective  means 
for  delivering  government  services 
even  where  small  towns  have  grown 
into  metropolitan  areas.  In  recent 
decades,  however,  as  urban  develop- 
ment has  occurred  outside  the  borders 
of  towns  and  cities  and  as  people  who 
live  in  rural  areas  have  come  to  want 
more  government  services,  counties 
have  been  called  on  to  provide  the 
kinds  of  services  that  earlier  were 
provided  only  by  municipalities. 

Although  the  basic  organization  of 
local  government  has  remained  essen- 
tially unchanged,  the  roles  and 
responsibilities  within  the  system  of 
government  have  changed  radically. 
The  decentralized  system  of  fmance 
and  administration  that  existed  in 
1900  proved  inadequate  and  inap- 
propriate for  modern  times.  Once  the 
state  acted  to  provide  a  uniform 
system  of  public  schools  and  a  better 
highway  and  road  system,  it  en- 
countered the  fundamental  problem 
with  decentralized  finance— the  in- 
evitable inequality  in  the  level  of  ser- 
vices and  in  the  burden  of  taxes  re- 
quired to  finance  those  services  that 
results  when  local  governments  with 
disparate  income  and  tax  bases  are  re- 
quired to  finance  as  well  as  to  ad- 
minister statewide  programs. 

This  fundamental  problem  led  the 
state  to  centralize  responsibility  for 
financing  government  services  during 
the  first  three  decades  of  this  century, 
a  process  that  culminated  in  the  fiscal 
revolution  of  1931-33.  The  state  tax 
system  created  during  this  process  has 
permitted  a  phenomenal  expansion  in 


the  size  and  scope  of  state-financed 
programs.  Responsibility  has  been 
further  centralized  as  a  result  of 
federal  initiatives  in  financing  govern- 
ment services  that  in  North  Carolina 
arc  financed  largeK  w  ith  federal  and 
state  funds  but  administered  b\  local 
governments. 

The  evolution  toward  more  cen- 
tralized responsibility  for  government 
services  has  produced  a  system  of 
government  with  a  more  uniform 
distribution  of  government  services 
and  a  fairer  distribution  of  tax 
burdens  than  had  existed.  In  that 
.system  the  state  government  collects 
almost  two-thirds  of  the  total  amount 
of  general  revenue  collected  by  state 
and  local  government.  However,  ad- 
ministering government  services  is 
still  largely  the  responsibility  of  local 
governments— they  account  for  over 
half  of  direct  expenditure  and  for  70 
per  cent  of  total  public  emplo\  ment  of 
the  state  and  local  governments. 

Thus  the  evolution  in  North 
Carolina's  state-local  go\'ernmental 
relations  has  produced  a  highly  in- 
tricate system  in  which  responsibility 
for  meeting  the  needs  of  the  state  as  a 
whole  and  the  needs  of  people  in 
local  communities  is  shared  b\  the 
state  government  and  units  of  local 
government.  ^ 


Spring  1985  I  47 


Paul  Woodford  Wager 

July  24,  1893  —  December  4,  1984 

Paul  W.  Wager,  a  member  of  the  faculty  of  the  Unixersity  of  North  Carolina 
at  Chapel  Hill,  died  on  December  4.  1984.  at  the  age  of  91. 

In  1924  when  Howard  Odum  founded  the  Institute  for  Research  in  Social  Sciences 
at  the  Uni\  ersit\.  he  selected  county  government  as  the  first  problem  to  be  investigated. 
The  press  at  the  time  was  tilled  u  ith  stories  of  graft  and  mismanagement  in  counties 
across  the  nation.  Paul  Wager  and  two  research  assistants  were  assigned  to  study  North 
Carolina  county  go\  ernment.  Their  studies  of  4.'>  North  Carolina  counties  documented 
the  need  for  reform  and  were  used  by  a  Commission  on  County  Go\eniment  appointed 
by  Governor  Angus  McLean  in  1925.  The  Commission's  report  to  the  General 
Assembly  two  years  later  resulted  in  the  passage  of  the  fiscal  control  act.  the  revision 
of  the  tlnanciai  structure  of  county  government  in  North  Carolina,  and  authorization 
of  the  count)  manager  plan. 

Professor  Wager"s  dissertation.  Counn-  Goveninient  mul  Aliniiiistnition  in  North 
Ccirollnii.  published  b\  the  LIni\ersit_\  of  North  Carolina  press  in  1928.  was  declared 
by  Richard  S.  Childs  to  be  a  model  for  future  studies  of  county  go\ernment.  Childs, 
the  "father  of  the  manager  plan  of  local  go\ernment."  \olunteered  funds  lo  distribute 
the  dissertation  to  universities  and  libraries  across  the  nation.  In  1930  Wager  was 
appointed  an  editorial  consultant  and  reporter  on  county  government  to  Public  Manage- 
nu'iit.  He  also  ser\'ed  as  editor  iif  the  county  section  of  the  Ncnional  Municipal  Review. 
For  35  years  his  reporting  helped  to  keep  local  officials  in  all  of  the  states  informed 
of  the  latest  de\elopments  in  the  modernization  of  county  government. 

Wager  was  personally  committed  to  Professor  E.  C.  Branson's  dream  of  a  facul- 
ty that  would  carry  the  University  to  each  corner  of  the  state.  He  traversed  the  state 
each  year  to  consult  w  ith  local  go\emment  officials  and  gather  material  for  his  reporting 
and  teaching.  He  was  the  first  member  of  the  UNC  faculty  to  teach  undergraduate 
courses  in  count)  administration  (1929)  and  financial  administration  (1940)  and  the 
first  to  teach  graduate  courses  in  the  administration  of  natural  resources  (1938)  and 
county  administration  (1940).  He  was  an  original  environmentalist.  He  taught  under- 
graduate courses  in  public  personnel  administration  and  public  administration  for 
twenty  years  and  supervised  many  theses  and  dissertations.  In  addition,  he  served 
on  the  Chapel  Hill  Planning  Board  and  the  Chapel  Hill  Board  of  Aldermen. 

North  Carolina  leads  the  nation  in  the  percentage  of  state  population  in  counties 
w  ith  a  manager,  at  least  in  part  because  Paul  Wager  pioneered  in  the  study  of  county 
go\ernmenl.  Thousands  of  his  students,  his  colleagues,  the  University,  the  Town  of 
Chapel  Hill,  and  the  State  of  North  Carolina  are  better  because  he  worked  quietly 
anions  us  with  humilitv  and  intellectual  curiositv.  —DBH 
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Recent  Publications  of  the 
Institute  of  Government 


Handbook  for  North  Carolina  County  Commissioners.  Second  edition.  By  Bonnie  E.  Davis, 
revised  by  Joseph  S.  Ferrell.  1985.  $5.50. 

This  publication  updates  the  1978  edition.  It  is  written  especially  tor  candidates  for  county  office  and  citizens 
who  want  a  brief  introduction  to  county  government. 

The  General  Assembly  of  North  Carolina:  A  Handbook  for  Legislators.  Fifth  edition.  By 
Michael  Crowell.  1985.  $7.50. 

This  new  edition  is  intended  as  a  guide  for  members  of  the  General  Assembly,  but  is  also  useful  to  others  in- 
terested in  the  legislative  process  in  North  Carolina. 

State-Local  Relations  in  North  Carolina:  Their  Evolution  and  Current  Status.  Edited  by  Charles 
D.  Liner.  1985.  $8.00. 

Written  by  Institute  faculty  members,  this  new  book  examines  the  history  and  current  status  of  state-local  in- 
tergovernmental relationships  in  North  Carolina. 

Shared  Responsibility:  State-Local  Governmental  Relations  in  North  Carolina.  Edited  by 
Charles  D.  Liner.  1985.  $3.50. 
A  shorter  version  of  the  book  listed  above. 

Property  Tax  Lien  Foreclosure  Forms.  Third  edition.  By  William  A.  Campbell.  1985.  $10.50. 
This  new  edition  contains  all  forms  necessary  in  North  Carolina  to  foreclose  the  lien  on  real  property  by  use 
of  the  mortgage-style  foreclosure  or  the  in  rem  method.  Describes  the  various  forms  and  cites  the  relevant  court 
decisions.  Includes  procedural  checklists. 

Hospital  Law  in  North  Carolina.  Edited  by  Anne  M.  Dellinger. 

This  major  work,  issued  chapter  by  chapter,  will  discuss  the  state  and  federal  statutes,  regulations,  and  cases 
that  affect  the  administration  of  hospitals  in  North  Carolina.  The  finished  book  will  contain  more  than  20  chapters 
on  such  topics  as  medical  records,  authority  to  establish  hospitals,  antitrust  law,  liability,  and  special  problems 
of  public  hospitals. 

Three  chapters  are  now  available  for  purchase: 

A  Brief  History  of  Hospitals  in  North  Carolina,  by  Anne  M.  Dellinger,  describes  the  origins  of  hospital  care 
in  North  Carolina,  ending  with  a  discussion  of  present  problems. 

Introduction  to  Law,  by  Michael  Crowell,  explains  in  lay  language  the  legal  principles  that  will  apply  in  all  of 
the  succeeding  chapters. 

Staff  Privileges,  by  Anne  M.  Dellinger,  discusses  the  hospital's  responsibilities  and  prerogatives  in  reviewing 
applications  for,  granting  or  denying,  suspending,  terminating,  or  failing  to  renew  staff  privileges. 

The  first  three  chapters  and  a  ring-binder  notebook  designed  to  hold  the  entire  book  are  priced  at  S16.00.  In- 
dividual chapters  are  available  for  $4.50  each:  the  entire  notebook  alone  is  $5.00. 

Orders  and  inquiries  should  be  sent  to  the  Publications  Office,  institute  of  Government.  Knapp  Building  059A, 
Tfje  University  of  North  Carolina  at  Chapel  Hill.  Chapel  Hill.  N.C.  27514.  Please  include  a  check  or  purchase 
order  for  the  amount  of  the  order,  plus  3  per  cent  sales  tax  (4  'A  per  cent  for  Orange  County  residents).  A  complete 
publications  catalog  is  available  from  the  Publications  Office  upon  request. 
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THE  INSTITUTE  OF  GOVERNMENT,  an 
integral  part  of  The  University  of  North 
Carolina  at  Chapel  Hill,  is  devoted  to  research, 
teaching,  and  consultation  in  state  and  local 
government. 

Since  1931  the  Institute  has  conducted 
schools  and  short  courses  for  city,  county,  and 
state  officials.  Through  guidebooks,  special 
bulletins,  and  a  magazine,  the  research  find- 
ings of  the  Institute  are  made  available  to 
public  officials  throughout  the  state. 

Each  day  that  the  General  Assembly  is  in 
session,  the  Institute's  Legislative  Reporting 
Service  reports  on  its  activities  for  both 
members  of  the  legislature  and  other  state  and 
local  officials  who  need  to  follow  the  course 
of  legislation. 

Over  the  years  the  Institute  has  served  as 
the  research  agency  for  numerous  study  com- 
missions of  the  state  and  local  governments. 
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